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I .  IN T R O DU C T I O N 

 Philosophers, for millennia, have grappled with formulating principles of 
morality, and have attempted to determine which of those principles ought to be 
codified and imposed as societal rules of law on individuals.1  Attempts to coerce 
individuals into adopting certain behavioral patterns or forgo destructive ones 
have  been  referred  to  as  “moral  dirigisme.”2  Moral dirigisme3 is an economic 
term, which describes an economic structure for which the government provides 
strong direction.4  The term dirigisme derives from the French word diriger, 
which means to guide.5  Moral dirigisme, by analogy, refers to the underlying 
philosophy which believes that moral behaviors can be changed through formal 
regulation.  It is referred to, by Mario J. Rizzo, as “the attempt or tendency to 
control  certain kinds of moral behavior by  formal  legal means.”6  Rizzo views 
acts by the state to prohibit or authorize certain conduct of individuals in an 
attempt to force them to act morally as flawed.7  The laws prohibiting drugs and 
prostitution serve as perfect examples of implementation of a moral dirigiste 
philosophy.  I contend in this Article that the dirigiste approach to drugs and 
prostitution is erroneous and inefficient. 
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1 Mark Johnson, Imagination in Moral Judgment, 46:2 PHIL. & PHENOMENOLOGICAL RES., 265, 265 
(1985). 
2 See, e.g., Mario J. Rizzo, The Problem of Moral Dirigisme: A New Argument Against Moralistic 
Legislation, 1 N.Y.U. J.L. & LIBERTY 789, 791 (2005). 
3 JOHN STUART MILL, ON LIBERTY 13 (Stefan Collini ed., 1989) (1859). 
4 See generally ÉLIE COHEN, LE COLBERTISME “HIGH TECH”: ÉCONOMIE DES TELECOM ET DU GRAND 
PROJET (1992); David Baker, The Political Economy of Fascism: Myth or Reality, or Myth and 
Reality?, 11 NEW POL. ECON., 157, 227-50 (2006). 
5 See WordReference.com, French to English Dictionary, 
http://www.wordreference.com/fren/diriger (last visited Sept. 3, 2009). 
6 See Rizzo, supra note 2, at 791. 
7 See generally id.  Rizzo states that moral dirigisme is impractical because:   

agents act primarily on local and personal knowledge to instantiate moral principles, 
virtues and moral goods. . . . [T]hat the State cannot make people moral is derived 
from the plausible assumption that the State has inferior access to knowledge of the 
personal and local circumstances of the actor than the actor himself. Therefore, State 
does not possess a necessary instrument for the compulsion of morality. 

Mario J. Rizzo, The Problem of Moral Dirigisme: A New Argument Against Moralistic Legislation 
2 (N.Y. Univ. Law & Econ. Research Paper Series, Working Paper No. 02-02), available at 
http://ssrn.com/abstract=665144.   
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This Article builds upon various scholarly critics of moralistic laws to argue 
that legal prohibition of drugs and prostitution is inefficient. It also relies on 
economists’ scholarship, which has demonstrated that the high costs of regulation 
are not justified considering their minimal success relative to their harm.8  For 
instance,  

suppression of the trade in various drugs or in sexual activity is often 
associated with violence, black markets and disease.  If the cost of these 
effects is very high, the legal enforcement of drug or sexual morality may be, 
on the whole, unacceptable.  Even if the direct cost of legal enforcement is 
low, the opportunity cost may be high.  In those areas, for example, where the 
moral standard is too high or difficult for most people to meet, limited 
enforcement resources may be more productively used in other areas where 
people are on the margin of appropriate behavior.  A related argument is that 
where the private or informal enforcement of moral norms can be 
accomplished relatively cheaply, the State should not intervene.9   

It is, thus, crucial to explore more efficient means, rather than moralistic laws, to 
minimize harm to individuals while maximizing efficient10 use  of  states’ 
resources.  The inefficiency of prohibition has become the subject of a national 
controversy, prompted by the nomination of a new Drug Czar by President 
Obama.11  Faced with economists’ statistical findings12 that the war on drugs is 
fruitless,13 commentators are increasingly inquiring as to whether prohibition is 
the best means of achieving the goals delineated by anti-drug policy.14  Overall, 
many commentators agree15 that prohibition of drugs and prostitution is pointless, 
detrimental, and has only succeeded in legislating morality.16 
                                                                                                                         
 
8 See infra Part II. 
9 Rizzo, supra note 2, at 797 (footnotes omitted).  See generally Rob Hornsby & Dick Hobbs, A 
Zone of Ambiguity, 47 BRIT. J. CRIMINOLOGY 551 (2007). 
10 See Kara Godbehere Goodwin, Comment,  Is the End of the War in Sight: An Analysis of 
Canada’s  Decriminalization of Marijuana  and  the  Implications  for  the  United  States  “War  on 
Drugs”, 22 BUFF. PUB. INT. L.J. 199, 219 (2004). 
11 See Kate Pickert, Gil Kerlikowske: Obama’s New Drug Czar, TIME, Feb. 13, 2009, available at 
http://www.time.com/time/politics/article/0,8599,1879306,00.html; see also Stephen J. Zralek & 
Dylan Ruga, The PRO-IP Act: Another Weapon Against a Failing Economy, 1 LANDSLIDE 34, 35 
(2009).  
12 DEP’T OF HEALTH & HUMAN SERVS., RESULTS FROM THE 2007 NATIONAL SURVEY ON DRUG USE 
AND HEALTH: NATIONAL FINDINGS (2008), 
http://www.oas.samhsa.gov/NSDUH/2k7NSDUH/2k7results.cfm [hereinafter 2007 SURVEY]. 
13 See, e.g., Juan R. Torruella, One Judge’s Attempt at a Rational Discussion of the So-Called War 
on Drugs, 6 B.U. PUB. INT. L.J. 1, 13-14 (1996); Drug Policy Alliance, Effectiveness of War on 
Drugs, http://www.drugpolicy.org/library/factsheets/effectivenes/ (last visited July 24, 2009). 
14 See Goodwin, supra note 10, at 232-35. 
15 See Ethan Nadelmann, Drug Prohibition in the United States: Cost, Consequences, and 
Alternatives, 245 SCIENCE 939, 939 (1989). 
16 See, e.g., Norma Jean Almodovar, For Their Own Good: The Results of the Prostitution Laws as 
Enforced by Cops, Politicians, and Judges, 10 HASTINGS WOMEN’S L.J. 119, 132-33 (1999) 
(arguing that women, not government, should have control over their personal choices, and stating 

http://www.oas.samhsa.gov/NSDUH/2k7NSDUH/2k7results.cfm
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It is clear that  

when  the  words  “drugs”  or  “prostitution”  are  evoked,  they  usually  elicit  a 
myriad of terrifying images.  Often, we imagine menacing individuals 
coming to our neighborhoods forcing drugs on our children and turning our 
neighborhoods into drugs zones.  Alternatively, we picture prostitutes as, 
amoral, corrupting harlots who corrupt our spouses and children.  We 
imagine that their very existence accelerates the depravation of our society 
and threatens our moral core.  We even point to real life examples, such as 
the Eliot Spitzer scandal, to bolster our case.  We use such cases as evidence 
that prostitutes reap great financial rewards, live in the lap of luxury while 
spreading diseases and contaminating amoral thoughts to the rest of society.17   

In light of these concerns, we, as a society, adopt a moral dirigiste approach to 
prevent the types of behavior that we most fear.18  We construct laws based on 
moralistic notions in order to force individuals to conform to these moral 
judgments.19  Despite our efforts, however, when it comes to drugs and 
prostitution, attempts at directing people’s moral decisions fail.20  Time and time 
again, people act against the directives of the state.  This is so because  

ethical decisions share many characteristics with decision making in realms 
of rational choice generally and market systems more specifically.  The most 
important of these characteristics is the need to act upon knowledge that is 
available only in localized settings or contexts, is transient in nature, and may 
not be amenable to explicit articulation.  [It is important to recognize that] 

                                                                                                                         
“the  presumably  unintended  consequences  of  protectionist  legislation  will  be  the  continued 
victimization of those whom the laws were designed to protect”); Goodwin, supra note 10, at 232-
35. 
17 Interview  with  Lawrence  Evans,  Jr.,  Senior  Economist,  Ctr.  for  Econ.  at  the  U.S.  Gov’t 
Accountability Office  (“GAO”), in Burtonsville, Md. (Aug. 31, 2008).  The opinions and ideas 
expressed here do not represent the views of the GAO in any way.  For further commentary on 
society’s critical outlook on drugs and prostitution, see Sylvia A. Law,  Commercial Sex: Beyond 
Decriminalization, 73 S. CAL. L. REV. 523, 539-40 (2000) (stating  “[s]ex used  for more  external 
purposes, such as financial gain, prestige, or power, is regarded as exploitative and immoral, 
regardless of whether the parties have exchanged voluntarily in  the encounter”); Torruella, supra 
note 13, at 1-2  (“Those who believe government should reduce the availability of drugs cite a 
number of reasons for keeping drugs criminalized. . . .  Some believe drugs are bad for those who 
consume them, and that it  is the government’s role to protect people from themselves.   From this 
perspective, restricting drug use is analogous to protecting the public from unsafe food or to the 
prohibition of pornography, even if used privately.  There are others who justify the war on drugs 
not simply because of drugs’ effects on users, per se, but because of what users do to others.  Those 
who adhere to this view believe in the prohibition of drug use because users may commit criminal 
acts to get drugs, cause harm to others while under the influence, or deplete public resources in 
their treatment of addicts.”); Charles H. Whitebread, Freeing Ourselves F rom the Prohibition Idea 
in the Twenty-F irst Century, 33 SUFFOLK U. L. REV. 235, 252 (2000). 
18 Rizzo, supra note 2, at 795. 
19 Id. at 796. 
20 DAVID A.J. RICHARDS, SEX, DRUGS, DEATH, AND THE LAW: AN ESSAY ON HUMAN RIGHTS AND 
OVERCRIMINALIZATION 96 (1982) (noting that “[w]here public attitudes about morality are, in fact, 
demonstrably not justified by underlying moral principles, laws expressing such attitudes are 
morally arbitrary . . . .”). 
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these ubiquitous characteristics of ethical decision making place[] very strong 
and narrow limits on the State’s ability to dictate moral behavior, even when 
those under its control are in agreement with its guiding moral principles.21   

The failure of prohibition, however, while compelling, is not the only basis for 
advocating its elimination.  Instead, the failure of prohibition-based legislation, 
combined with evidence of harm caused by prohibition to the people it purports 
to help, serve as compelling bases for advocating alternative, less harmful 
measures.22 
 This Article does not purport to battle the morality-based arguments against 
the legalization of drugs and prostitution.  Instead, it will analyze the issue from a 
purely consequentialist perspective23 and will focus on the overwhelming 
evidence that the prohibition of drugs and prostitution has been detrimental to 
vulnerable individuals, such as drug users and prostitutes.  No matter the moral 
rationales behind the rules, the reality is that moral rules alone are not sufficient 
to motivate individuals.  Instead,  

[i]ndividuals must use their personal and local knowledge when making 
moral decisions.  This knowledge helps satisfy empirical requirements in the 
application of general moral principles.  These requirements appear in 
different ways in various moral systems. Nevertheless, in each system, 
knowledge of what F.A. Hayek called,  in  another  context,  the  “particular 
circumstances of time and place” is critical to the choice of a specific action 
in fulfillment of a general rule, maxim, or principle.  The argument here will 
be familiar to economists.  It rests on a rough analogy with another kind of 
decision  making:  “economic” or market decision making. In market 
transactions individuals make use of personal or local knowledge in 
determining the prices and other terms on which they trade.24 

This Article primarily concerns impoverished drug addicts and prostitutes, 
whose criminalized activities force them into hiding and make them prime targets 
                                                                                                                         
 
21 Rizzo, supra note 2, at 790-91 (footnotes omitted). 
22 See infra Parts IV.B, VI. 
23 See A.R. Kleinman & Aaron J. Saiger, Drug Legalization: The Importance of Asking the Right 
Question, 18 HOFSTRA L. REV. 527, 532-33 (1990).  Kleinman and Saiger state that: 

A purely consequentialist debate over legalization—over the plausibility of alternative 
predictions and the weights to be assigned to competing goals—could be conducted 
with no more passion than the debate over any other comparably complicated social-
policy question.  In a debate over principle, however, any assertion that some course 
of action has an advantage is often taken as being equivalent to an endorsement of that 
course of action. Whoever asserts that the free legal availability of cocaine would 
likely increase the number of chronic heavy users is likely to find himself attacked by 
libertarian proponents of legalization as favoring a police state.  Whoever asserts that 
drug prohibitions tend to increase the rate of predatory crime will be accused by 
cultural-conservative opponents of legalization of indifference to the personal and 
social degradations of a life spent under the influence. 

Id. (footnotes omitted).   
24 Rizzo, supra note 2, at 791 (footnotes omitted). 
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for predators.  Poor prostitutes and drug addicts live in hiding due to the 
criminalization of their activities.25  It is clear, however, that criminalization is 
often not enough to diminish the dangerous conditions faced by street prostitutes 
and drug addicts.26  While decriminalization is not the cure, it is however, the 
first step to addressing these problems.  The laws criminalizing drug use and 
prostitution portend to do so for the benefit of society.27  Yet, the question still 
remains as to the value of prohibition if it fails to accomplish its purported goals, 
and instead, alienates and harms individuals that should be helped.28   Moreover, 
is there any value in prohibition, when in addition to harming dependent 
individuals, it targets behaviors that continue to persist no matter the form of 
prohibition in place?29  While one should not be swayed simply by the fact that 

                                                                                                                         
 
25 James Ostrowski, The Moral and Practical Case for Drug Legalization, 18 HOFSTRA L. REV. 
607, 667 (1990) (noting that prohibition “forces drug users to come into contact with people of real 
criminal intent,” emphasizing that “[f]or all the harm that alcohol and tobacco cause, one does not 
have to deal with criminals to use those drugs,” and concluding that “[p]rohibition drags the drug 
user into a criminal culture”). 
26 Noah D. Zatz, Sex Work/Sex Act: Law, Labor, and Desire in Constructions of Prostitution, 22 
SIGNS, 277-308 (stating “[e]ven in such places as Nevada and parts of Germany, where prostitution 
is legalized and restricted to licensed brothels or particular neighborhoods, prostitutes continue to 
work in illegal street prostitution because of the exploitative, degrading, and dangerous conditions 
of the brothels.  Conversely, elsewhere in the United States, police enforcement of prostitution laws 
is highly selective, usually focusing heavily on street prostitution and leaving higher-status massage 
parlors and escort services relatively unhindered. Because of selective enforcement of prostitution 
laws, use by the police of more general laws to harass prostitutes, and the coexistence of 
criminalized street prostitution with legalized brothels and red-light districts, there is considerably 
more convergence in the actual relationships between sex workers and the police across North 
American  and  western  European  states  than  may  be  evident  from  the  legal  codes.”) (internal 
citations omitted).  
27 Dana Graham, Comment, Decriminalization of Marijuana: An Analysis of the Laws in the United 
States and the Netherlands and Suggestions for Reform, 23 LOY. L.A. INT’L & COMP. L. REV. 297, 
297 (2001) (noting that the purpose of drug prohibition is to “promote public welfare and prevent 
harm”). 
28 Allyn L. Taylor, Addressing the Global Tragedy of Needless Pain: Rethinking the United Nations 
Single Conviction on Narcotic Drugs, 35 J.L. MED. & ETHICS 556, 561 (2007) (noting that 
criminalization “has diverted attention away from treatment and towards punishment”).  
29 See Janet Halley, Prabha Kotiswaran, Hila Shamir & Chantal Thomas, From the International to 
the Local in F eminist Legal Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four 
Studies In Contemporary Governance F eminism, 29 HARV. J.L. & GENDER 335, 337-38 (2006).  
The authors of the article assert that: 

We take it as a given, for a distributively focused legal analysis, that punishing 
conduct  as  a  crime  does  not  “stop”  or  “end”  it,  as  governance  feminists 
(“GFeminists”)  sometimes  seem  to  imagine.  Rather, it enables a wide range of 
specific institutional actors to do a wide range of things.  Prosecutors can indict actual 
violations as well as perfectly legal conduct; courts can convict defendants who are 
guilty as well as those who are perfectly innocent; the criminal system will almost 
always leave some actual violations unsanctioned—producing what Duncan Kennedy 
helpfully  terms  the “tolerated  residuum of abuse.”    In  sex work settings, police and 
landlords  can  extract  bribes  from  legally  “guilty”  and  legally  “innocent”  actors; 



106 UMKC LAW REVIEW [Vol. 78:1 
 
 

 

people ignore rules, one should definitely reconsider a line of action when 
ignorance of rules is combined with onerous costs of implementing such rules.30   
Consequently, since the same behaviors persist despite the regulation of drugs 
and prostitution, and such regulations are tremendously costly to government as 
well as society,31 alternative measures should be considered.  Such measures 
could help channel these stubborn behaviors through positive routes that could 
lessen the harm to individuals and society.32   

This Article criticizes only the prohibition of drugs and prostitution because 
they constitute areas in which the laws are most ineffective and costly, and in 
which the harm is not generally directed at society, but to the particular 
individuals33 involved in the activities.34  Tangential harm to third parties outside 
of individuals involved in these activities can be anticipated and prevented by the 
construction of deliberate regulatory safeguards.35  Prohibition against drugs and 
prostitution differs from the prohibition against murder, for example, because the 
latter attempts to prevent direct harm to third parties.36  Additionally, the 
prohibition of murder has proved an effective deterrent, punishing the individuals 
who cause the harm to others.37  Unlike regulations prohibiting murder, 
prohibition of drugs and prostitution punish the victims of these behaviors more 
so than those who prey on the victims. 

This Article further proposes a standard for distinguishing between the 
types of behaviors that are best solved through prohibition and the types of 
                                                                                                                         

prohibited conduct can “go underground” and become regulated by means that are not 
specifically legal.  In addition, we assume that the objects of criminal attention, 
including  “victims”  real  or  putative,  are  not  passive,  but engage actively in 
“bargaining  in  the  shadow  of  the  law”:  shifts  in  the  rules  create  the  possibility  for 
shifts in bargaining power among various stakeholders in the criminalized social 
world; and we assume finally that these can be quite complex. 

Id. (footnotes omitted). 
30 Eric E. Sterling, The Sentencing Boomerang: Drug Prohibition Politics and Reform, 40 VILL. L. 
REV. 383, 426 (1995) (arguing  that since “[n]o matter what we do, drug use and drug abuse will 
continue. . . . [a] prohibition-based drug policy cannot succeed in fundamentally reducing use or 
reducing the collateral harms from prohibition” and that “[i]t is time to recognize that prohibition of 
drugs in the United States has failed and begin to implement a new approach to control drug use”). 
31 David W. Rasmussen & Bruce L. Benson, Rationalizing Drug Policy Under F ederalism, 30 FLA. 
ST. U. L. REV. 679, 680 (2003) (noting  that  after  conducting  economic  analysis  of  “the 
consequences of legal incentives and constraints that are designed to curb the use of illicit drugs. . . 
. [the] U.S. drug policy, to the extent that it shrinks these illicit markets, does so at an enormous 
financial burden and also generates many other unintended costs”). 
32 See infra Parts IV.B, VI. 
33 Doug Bandow, Drug Prohibition: Destroying America to Save It, 27 CONN. L. REV. 613, 616 
(1995) (noting that “most  drug  ‘crimes,’ which now account for a large percentage of arrests, 
convictions, and imprisonments, are crimes only because of legislative decree, not because there is 
an unwilling victim as in such crimes as theft, rape, and murder” and that “the vast bulk of ‘drug-
related’ violent crime results not from spaced-out users, but dealers and customers involved in 
disputes that cannot be resolved legally and peacefully”). 
34 See infra Part II. 
35 See infra Parts IV.B, VI. 
36 See infra Part VIII. 
37 See infra Part VIII. 
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behavior that mandate the use of alternative means of prevention and/or 
regulation.38  It explores the role the law should play in regulating behaviors, 
such as engaging in drug use and/or in prostitution, that society deems harmful, 
but that are resistant to prohibition.39  In doing so, it considers alternative 
approaches that could be more fruitful.40  The Article considers an alternative 
regulatory system where drugs and prostitution, like cigarettes,41 could be 
regulated without absolute prohibitions.42  Additionally, it considers items 
deemed harmful to the public, but not subject to any form of prohibition.43  
Furthermore, it re-examines the consequences of U.S. drug and prostitution 
policy, focusing on the inevitable “black market”44 effects of the punitive style of 
enforcement, and initiates serious consideration of policy alternatives to 
discourage drug use and limit the number of vulnerable women engaging in 
prostitution.45  Consequently, the Article is divided as follows.  Part II considers 
the inefficiency of the prohibition of drugs and prostitution.  Part III discusses the 
underlying legal and philosophical theories that support prohibitory legislation 
and analyzes why prohibition of drugs and prostitution, although a popular 
default mechanism, is ineffective at eradicating these behaviors.  Part III also 
identifies the Smithian-Humean view of justice as a basis to evaluate prohibition-
based laws.  Part IV explores the issues inherent in the prohibition of drugs and 
considers alternative approaches.  Part V explores issues that result from the 
prohibition of prostitution and Part VI proposes an alternative framework to the 
prohibition of prostitution.  Part VII explores ways of preventing pro-prostitution 
regulations from strengthening the sex trafficking46 market.  Finally, Part VIII 
borrows from philosophical frameworks to formulate a standard that helps 
differentiate between effective and ineffective prohibition.  Through an analysis 
of the unintended effects of prohibition, this Article provides a strong economic 
and legal argument for the legalization of prostitution and, at the very least, 
marginal changes in U.S. drug policy. 

 
 
 

                                                                                                                         
 
38 See infra Part VIII.  
39 See infra Part VIII. 
40 See infra Part VIII. 
41 Lee J. Alston, Ruth Dupré & Tomas W. Nonnemacher, Social Reformers and Regulation: The 
Prohibition of Cigarettes in the U .S. and Canada (Nat’l Bureau of Econ. Research, Working Paper 
No. H0131, Nov. 2000), available at http://ssrn.com/abstract=250335. 
42 See infra Part VIII.  
43 See infra Part VIII. 
44 See Hornsby & Hobbs, supra note 9, at 559-63. 
45 See infra Parts VI-VIII.  
46 See Iris Yen, Comment, O f Vice and Men: A New Approach to Eradicating Sex Trafficking by 
Reducing Male Demand Through Educational Programs and Abolitionist Legislation, 98 J. CRIM. 
L. & CRIMINOLOGY 653, 654 (2008). 
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I I . T H E IN E F F I C I E N C Y O F PR O H IBI T I O N O F DRU GS A ND    
PR OST I T U T I O N 

 Economists have for some time been monitoring the success of policies and 
laws concerning prohibition and most, in large part, conclude that our laws in 
these areas do not bear any substantive fruits.47  What more, the laws do not 
curtail  people’s  behaviors.  The war on drugs has led to high costs of human 
capital and an expenditure of billions of dollars.48  Furthermore, the prohibition 
of drugs is one of the major contributors of a large prison population where many 
offenders’ crimes involve the possession of a small amount of drugs.49  Yet some 
have estimated the major perpetrators and beneficiaries of the drug trade easily 
escape law enforcement.50  In the 2007 study conducted by the Substance Abuse 
and Mental Health Services Administration (“SAMHSA”), the data from the 
individuals surveyed showed only a .3 percent drop in the number of users of 
illicit drugs between 2006 and 2007.51  What is more, between 2002 and 2007 the 
rate of individuals surveyed who were dependent on or who abused illicit drugs 
only declined by .2%, from 3.0% to 2.8%.52  It is also significant that marijuana 
was the leading drug of choice for drugs users surveyed in 2007, making up 3.9 
million drug users, and thus 54.7% of all those classified with drug abuse or 
dependence.53  Based on this data, it becomes even more imperative to critically 

                                                                                                                         
 
47 See, e.g., Chris Doyle & Jennifer C. Smith, Crime and Drugs: An Economic Approach, (The 
Warwick Econ. Research Paper Series, Working Paper, 1997), available at 
http://www2.warwick.ac.uk/fac/soc/economics/research/workingpapers/publications/crimdrug.pdf. 
48 Id. 
49 See Scott W. Parker, Note, An Argument for Preserving the Agency Defense as Applied to 
Prosecutions for Unlawful Sale, Delivery, and Possession of Drugs, 66 FORDHAM L. REV. 2649, 
2684 (1998). 
50 See, e.g., DrugWarFacts.org, Crime, http://drugwarfacts.org/cms/node/34 (last visited Sept. 3, 
2009). 
51 2007 SURVEY, supra note 12.  The survey found that:  

an estimated 19.9 million Americans aged 12 or older were current (past month) illicit 
drug users, meaning they had used an illicit drug during the month prior to the survey 
interview.  This estimate represent[ed] 8.0 percent of the population aged 12 years old 
or older.  Illicit drugs include marijuana/hashish, cocaine (including crack), heroin, 
hallucinogens, inhalants, or prescription-type psychotherapeutics used nonmedically. 
The rate of current illicit drug use among persons aged 12 or older in 2007 (8.0 
percent) was similar to the rate in 2006 (8.3 percent). . . .[Furthermore, t]he 
percentages of persons with dependence on or abuse of illicit drugs remained stable 
between 2006 (2.9 percent) and 2007 (2.8 percent).  Between 2002 and 2007, the rate 
declined from 3.0 to 2.8 percent.  During the 6-year period, the percentages of persons 
with dependence on or abuse of alcohol remained stable (7.7 percent in 2002, 7.6 
percent in 2006, and 7.5 percent in 2007). 

Id. 
52 Id. 
53 Id. (stating “[m]arijuana was the illicit drug that had the highest rate of past year dependence or 
abuse in 2007, followed by pain relievers and cocaine.  Of the 6.9 million persons aged 12 or older 
classified with dependence on or abuse of illicit drugs in 2007, 3.9 million were dependent on or 
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re-evaluate our drug policies.  If our drug policies mainly target and affect 
marijuana users, who make up 54.7% of the drug users surveyed, are the policies 
achieving their goals?   Furthermore, if the goal is to reduce access to harmful 
drugs, are regulations, which primarily target users of the least harmful drugs or 
those with small amounts of illicit drugs, rather than the individuals or 
associations that disseminate the products in the market, the best use of our 
resources?  Comparatively the amount of individuals surveyed who ingested 
tobacco products between 2002 and 2007 ranged from 71,499 in 2002 to 70,939 
in 2007 (30.4% to 28.6% of those surveyed) while the numbers of individuals 
who abused cocaine, crack, and heroine from 2002 to 2007 ranged from 2,020 to 
2,075 for cocaine (0.9% to 0.8%), 567 to 610 for crack (0.2% to 0.2%), and 166 
to 153 (0.1% to 0.1%) for heroin.54   
 Based on this data, tobacco, a legal substance reported to be as addictive 
cocaine,55 affects a greater number of individuals than cocaine, crack and heroine 
put together.  Tobacco products, i.e., “[c]igarettes and other forms of tobacco—
including cigars, pipe tobacco, snuff, and chewing tobacco—contain the 
addictive drug nicotine. . . .Tobacco use is the leading preventable cause of 
disease,  disability,  and  death  in  the  United  States.”56    Yet, prohibition of 
cigarettes has been determined by our legislature to be completely unfeasible and 
impractical.57 The economics of the cigarette trade doubtless influenced that 
decision.58  Tobacco is a substantial source of revenue for the government as well 
as key corporations.59  In addition, prohibiting tobacco use by adults would 
certainly create as much of a quagmire as did the prohibition of alcohol.60  The 
similarities between alcohol and other drugs do not stop there however.  The use 
of tobacco and illicit drugs, particularly crack, cocaine and heroin can be as 
deadly and harmful to individuals as alcohol.61 Consequently, it does not follow 
that we allow use of one substance with careful regulation but not the others.  
Furthermore, the government can use the tobacco model in constructing 
regulations for illicit drugs, which can be as lucrative as the tobacco regulations 
                                                                                                                         
abused marijuana or hashish (representing 1.6 percent of the total population aged 12 or older, and 
57.4 percent of all those classified with illicit drug dependence or abuse).”). 
54 Id. 
55 See Univ. of Minn., Division of Periodontology, Nicotine Addiction, 
http://www1.umn.edu/perio/tobacco/nicaddct.html (last visited Sept. 3, 2009). 
56 NAT’L INST. ON DRUG ABUSE, U.S. DEP’T OF HEALTH & HUMAN SERVS., NIDA INFO FACTS: 
CIGARETTES AND OTHER TOBACCO PRODUCTS 1 (2009), 
http://www.drugabuse.gov/pdf/infofacts/Tobacco09.pdf (stating: “Between 1964 and 2004, 
cigarette smoking caused an estimated 12 million deaths, including 4.1 million deaths from cancer, 
5.5 million deaths from cardiovascular diseases, 1.1 million deaths from respiratory diseases, and 
94,000 infant deaths related to mothers smoking during pregnancy.  According to the Centers for 
Disease Control and Prevention (CDC), cigarette smoking results in more than 400,000 premature 
deaths in the United States each year—about 1 in every 5 U.S. deaths.”). 
57 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 125, 137-39 (2000). 
58 See Alston et al., supra note 41. 
59 See Brown & Williamson, 529 U.S. at 137. 
60 See generally Michael Conlin, Stacy Dickert-Conlin, & John Pepper, The E ffect of Alcohol 
Prohibition on Illicit-Drug Related Crimes, 48 J. L. & ECON. 215 (2005). 
61  See generally NAT’L INST. ON DRUG ABUSE, supra note 56. 
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while preventing harm to underage individuals and other vulnerable members of 
our society. 
 The government can similarly gain financially from the de-criminalization 
of prostitution without sacrificing the goal of endangering vulnerable members of 
society. This result, even more than in the case of drugs, would require a 
departure from the moral dirigiste perspective that prostitution is morally 
wrong.62  It is also crucial in advocating for the decriminalization of prostitution 
to distinguish between sexual trafficking and prostitution.  I define prostitution 
here as the process by which a person is allowed to freely transact for sexual 
services without duress or pressure either from the government or other 
individuals.  Sexual trafficking is a form of slavery where individuals are forced 
into sexual service either knowingly or through trickery.63  Sexual trafficking is 
brutal and involves no agency on the part of the individuals who are forced into 
it.  The de-criminalization of prostitution would not be a bar to prosecuting 
individuals who force others into sexual service, but it would help prevent 
vulnerable individuals from falling prey to the type of predators who are involved 
in trafficking.   
 The futility of the prohibition of prostitution is one that can be traced for 
millennia.64  Prostitution has been considered immortal, outlawed and tersely 
punished in most cultures, including America, and yet it persists and thrives.65  
The economics of prostitution are crucial to moving away from a moral dirigiste 
perspective and to moving towards a consequentialist view.  Female prostitutes 
often 

give economic reasons for their decision.  This argument is supported by one 
source which claims that female prostitutes can earn anywhere from 
sometime 4-10 times the median annual wages of legally employed women 
and those earnings are tax free.  

So,  simply  from  a  “supply  and  demand” economic perspective, 
prostitution is unlikely to disappear.  Due to basic human drives, there 
probably always will exist a demand for the services of prostitutes, and, as 
long as that demand exists, it will be profitable for others to supply those 
services.  But, if the services cannot be provided legally, they will be offered 
illegally, at a somewhat higher cost, to include the risk of arrest.66 

While this discussion has thus far focused on female prostitution, there are 
some issues discussed here that may also be relevant for male, transsexual or 
transgendered prostitutes.  Generally the majority of prostitutes are women.  Still, 
the dangers of prostitution remain the same for any prostitute.  Due to the illegal 
                                                                                                                         
 
62 See KATRI K. SIEBERG, CRIMINAL DILEMMAS: UNDERSTANDING AND PREVENTING CRIME 49 
(Charalambos D. Aliprantis & G. Nicholas C. Yannelis eds., 2005).  
63 See Shelley Case Inglis, Expanding International and National Protections Against Trafficking 
for Forced Labor Using a Human Rights F ramework, 7 BUFF. HUM. RTS. L. REV. 55, 60 (2001); 
Yen, supra note 46, at 654. 
64 See SIEBERG, supra note 62, at 48. 
65 Id. at 49. 
66 Id.  
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nature of the activity,67 prostitutes make a utilitarian calculation in conducting 
their transactions.68  The high risk inherent in prostitution leads prostitutes to 
absorb this risk by charging higher prices.69 The fear of arrest and the fear of 
violence lead prostitutes to choose a covert lifestyle away from the law, and 
thereby away from protection.70 The illegal nature of the activity also causes a 
windfall for opportunists, pimps who do not contribute in any way to the labor 
but  reap monetary profits  from  the prostitutes’ need of protection.71  For street 
prostitutes, who are unlikely to earn the hundreds of thousands of dollars 
celebrated by high class prostitutes,72 protection from the law and from street 
violence is crucial.    

I I I .  T H E O RI ES UND E R L Y IN G PR O H IB I T I O N-B ASE D R E G U L A T I O NS 

Thus, instead of serving as a deterrent, prohibition causes little change in 
the behaviors of those inclined to partake in drugs and prostitution.73  In both 
situations, individuals simply calculate that it would be less costly to continue the 
activity on a clandestine level.74  Furthermore, in both situations prohibition 
attempts to regulate activities that, while possibly harmful to the participants, 
have little harm to society (outside of the moral judgment attached to the 
activities) if the proper safeguards are in place.75  A perspective based on moral 
dirigisme, however, leaves more questions and unresolved problems than 
solutions.  If moral dirigisme is constructed to force individuals to make 
decisions that are beneficial to society, then what do we make of attempts at 
regulating behaviors that are not destructive to society per se, or are only harmful 
to the individuals partaking in those behaviors?  Furthermore, how do we 
reconcile  society’s  decision  to  regulate  some  behaviors  that  are  harmful  to 
individuals, as in the case of drugs, but not others, as in the case of tobacco?76  At 
what point should society decide to apply the paternalism inherent in moral 
                                                                                                                         
 
67 See Zatz, supra note 26, at 284 (stating: “These forms of state regulation articulate prostitution 
within a cultural realm of marginalized sexuality and isolate it from the status of work.  
Prohibitions on living off the earnings of a prostitute or cohabiting with one prevent sex workers 
from acting as primary wage earners for their families.   Conversely,  emphasis  on  prostitutes’ 
sexual acts is reflected in regulatory focus on sexually transmitted diseases, the frequent insistence 
by judges that prostitutes cannot be raped,  and  removal  of  sex workers’ children on the basis of 
parental sexual misconduct.”) (internal citations omitted). 
68 See SIEBERG, supra note 62, at 49. 
69 See id. 
70 See id. at 55.  
71 See id. at 62. 
72 CNBC.com, Dirty Money: The Business of High-End Prostitution, 
http://www.cnbc.com/id/26869953/ (last visited Sept. 3, 2009). 
73 See generally Jeffrey A. Miron, The E ffect of Drug Prohibition on Drug Prices: Evidence from 
the Markets for Cocaine and Heroin (Nat’l Bureau of Econ. Research, Working Paper No. 9689, 
2003). 
74 See SIEBERG, supra note 62, at 56. 
75 See id. at 47. 
76 Alston et al., supra note 41. 
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dirigisme?  At the very least, drugs and prostitution have proven that they are 
immune to traditional, all-prohibitive, moralistic legislation.77  Consequently, it is 
past time that we construct legal frameworks in these areas to which individuals 
would be more responsive. 

From the views expressed by Socrates in  Plato’s  Republic, to  Kant’s 
Categorical Imperatives, and to  Hume’s  observations,  philosophers  have 
confronted the nebulous intersection of absolutely necessary laws and purely 
beneficence-inducing laws, which cannot be established as a product of 
coercion.78  While principles of justice have generally been perceived as capable 
of inspiring precise laws, other principles, such as those guiding beneficence, 
have been viewed by philosophers as contingent on an individual’s state of mind 
or circumstances, and thus less likely to be regulated by formal rules.79  For 
example,  

Immanuel  Kant  distinguishes  between  “duties  of  right”  (justice) and the 
“duties of virtue.”  The former can be enforced by external sanctions because 
their purpose is simply to ensure the external freedom of all.  But the latter 
are concerned ultimately with a state of mind or the agent’s adoption of 
certain moral rules.  Critical to the duties of virtue is the agreement between, 
in Kant's terms, the subjective maxim (or principle) upon which the agent 
acts and the rational moral law.  The agent's subjective maxim, however, is 
always and only within his control.  In neither Hume's general perspective 
nor Kant's perspective on virtue, then, can legal coercion of external acts 
make man or society moral.80 

 In the same way that these philosophers struggled to define which laws can 
be enforced externally and which cannot, so we continue to struggle when 
attempting to construct legal rules to regulate behavior.81  While legal rules based 
on moral dirigisme are not per se fruitless and counter-productive, there are 
certain morally-driven  legal  rules  which,  like  the  perceived  “duties  of  virtue” 

                                                                                                                         
 
77 See supra notes 13-14. 
78 See Rizzo, supra note 2, at 796-98; see also Asher Moore, A Categorical Imperative?, 63 ETHICS 
235 (1953).  
79 See Rizzo, supra note 2, at 818.  Rizzo states: 

On the basis of some very general principles, the duties deriving from justice are 
relatively determinate in time, place, person, and manner of implementation.  
Therefore, the law can enforce these obligations in a relatively cost-effective and 
definite manner.  On the other hand, duties of beneficence, whether individual or 
collective,  are  contingent  on  “so many particulars to be considered in our own 
circumstances and abilities, and the state of mankind and the world, that we cannot 
but  be  in  some  uncertainty”  as  to  their  appropriate  determination.    The  imperfect 
obligation of beneficence is, for Smith, dependent “on circumstances that are usually 
too complex for codification.” 

Id. at 817 (footnotes omitted). 
80 Id. at 798-99 (footnotes omitted). 
81 See Joseph Raz, Legal Principles and the Limits of the Law, 81 YALE L. J. 823, 823 (1972). 
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enunciated by Kant, are completely counter-productive to formally regulate.82  
Similarly, the evidence demonstrates that moral dirigisme has failed as applied to 
the prohibition of drugs83 and prostitution in prohibition-based laws.84 

Prohibition is defined as “a government[’s] decree against the exchange of a 
good or a service.”85  Various societal justifications exist for the prohibition of 
perceived harmful behaviors.86   The most common justification is that these 
behaviors are, in some way, potentially harmful to society.87  Faced with this 
rationale, the impulse is to outlaw whatever behaviors we perceive as 
threatening.88  There are, however, behaviors that we attempt to prohibit that still 
persist no matter what legal actions we take.89  Economists have confirmed the 
inefficiency and economic costs of prohibition: 

To the extent that prohibitions result in increased prices, they produce 
increased crime and political corruption.  Higher prices for a prohibited 
product also result in the substitution of related products and the innovation 
of more dangerous substitutes.  Prohibited products tend to be more 
dangerous than legal substitutes in many respects, the result of prohibition, 
not the product itself.   

Therefore, to assume that more severe penalties or increased enforcement 
will result in the substitution of legal for prohibited products is to make an 
invalid conclusion.  Prohibitions on drugs cause potency to increase.90 

In the absence of such a deterring connection, why then do we maintain 
these costly policies?  More than the fear of actual physical damages resulting 
from these behaviors, our obstinacy in maintaining these rules seems to stem 
from moral justifications.91  When it comes to drug and prostitution regulations, 

                                                                                                                         
 
82 Larry Alexander & Frederick Schauer, Law’s Limited Domain Confronts Morality’s Universal 
Empire, 48 WM. & MARY L. REV. 1579, 1583 (2007) (noting that moral laws are subjective and 
thus do not fall within the “limited domain” of the legal system). 
83 Erik Luna, Drug Détente, 20 FED. SENT. R. 304 (2008).  
84 See Rizzo, supra note 2, at 835-44. 
85 See Marc Thornton, The Economics of Prohibition, LUDWIG VON MISES INSTITUTE, Sept. 15, 
2006, http://mises.org/story/2269#. 
86 Bernard E. Harcourt, The Collapse of the Harm Principle, 90 J. CRIM. L. & CRIMINOLOGY 109, 
181-82 (1999). 
87 JOHN STUART MILL, ON LIBERTY 68 (Gertrude Himmelfarb ed., Penguin Books 1974) (1859).  
88 Harcourt, supra note 86, at 138. 
89 See Thornton, supra note 85. 
90 See id. 
91 See Kleinman & Saiger, supra note 23, at 532.  The authors state: 

It is important to note that this debate about the consequences of alternative drug 
policies is not the only debate about legalization taking place.  Legalization is also 
urged, and deplored, for reasons of principle not directly reducible to results, by those 
who see themselves as guardians of liberty on the one hand and of virtue (or 
“traditional values”) on the other.  This second underlying debate, whose protagonists 
we  will  call  “libertarians”  and  “cultural  conservatives,”  is  not about likely 
consequences, but about the fundamental rights of the individual against the state, and 
about the nature of the good life. 
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we are more wedded to the ideas that these behaviors are immoral than they are 
harmful.92  At least in the case of drugs and prostitution, it would behoove 
society to abandon ineffective and absolute prohibition and to instead construct 
economic incentives based on the realities on which prostitution and drug 
transactions operate.93   Such alternatives should include the legalization of drugs 
and prostitution, with structures in place to minimize the harm to vulnerable 
individuals and to society.  Many economists and scholars94 agree that the would-
be moral precepts underlying drug and prostitution regulations are logically 
flawed.95  Even if we accept the underlying moralistic rationale that drugs and 
prostitution are “morally wrong,” that premise is, however, not in itself sufficient 
to conclude that an absolute rule prohibiting these behaviors is the only means of 
counteracting the potential harms resulting from them. 

If,  

in its restricted Smithian-Humean sense[,] [based on theories from Adam 
Smith and David Hume] “[t]he most sacred laws of justice . . . are the laws 
which guard the life and person of our neighbour; the next are those which 
guard his property and possessions; and the last of all are those which guard 
what are called his personal rights, or what is due to him from the promises 
of others[,]”96  

then drugs and prostitution fall outside of these categories.97  Not only does 
prostitution fail to cause concrete harm to individuals, its alleged harm to society 
is the type that cannot be regulated by external legal rules.  Many factors and 
circumstances influence one’s decision  to engage  in prostitution, leading to the 
inevitable conclusion that the decision is highly internal and contingent upon 
particular circumstances.98  This conclusion is confirmed by the fact that 

                                                                                                                         
Id. 
92 Melissa T. Aoyagi, Beyond Punitive Prohibition: Liberalizing the Dialogue of International 
Drug Policy, 37 N.Y.U.J. INT’L L. & POL. 555, 560-61 (2005) (recognizing the connection between 
the belief that drug use is morally wrong and its criminalization and noting the prevalent idea of the 
“war on drugs” as “a battle against the ‘scourge’ of drugs, an enemy destroying society’s youth”). 
93Avi Brisman, Meth Chic and the Tyranny of the Immediate: Reflections on the Culture-
Drug/Drug-Crime Relationships, 82 N.D.L. Rev. 1273, 1315 (2006) (noting the legalization theory 
of the late economist, Milton Friedman, which was based on his view that human behavior cannot 
be  regulated  and  the  similar  legalization  theory  of  psychiatrist  Thomas Szasz, who  “equates the 
‘War on Drugs’ as a ‘War on Poverty,’ and argues that the use and sale of drugs should be private, 
contractual affairs”). 
94 Id.  
95 Id. 
96 Rizzo, supra note 2, at 817 (quoting ADAM SMITH, THE THEORY OF MORAL SENTIMENTS 289-90 
(Edwin G. West ed., 1976) (1759) (alteration in original)). 
97 Frank A. Fetter, Interest Theory and Price Movements, 17 AM. ECON. R. 62, 64 (1927). 
98 Jane Scoular &  Maggie  O’Neill, Social Inclusion, Responsibilization and the Politics of 
Prostitution Reform, 47 BRIT. J. CRIMINOLOGY 764, 768-69 (2007) (noting the extreme 
“complexity”  of  prostitution  and  pointing  out  that  “some feminists and policy makers too often 
underestimate how much of what they identify as harmful in prostitution is a product, not of the 
inherent character of sex work or sexuality, but rather of the specific regimes of criminalization and 
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prostitution has survived, and even prospered, through the millennia, despite the 
rigid, and sometimes deadly, legal consequences99  associated with its practice.100  
In the case of drugs, while strong arguments might seem to exist that they cause 
harm to society, a closer look reveals that it is not society which is harmed, but 
rather the individuals who use the drugs.101  The question in the case of drugs 
thus becomes, do paternalistic notions of harm prevention directed at drug users 
justify the use of these expensive enforcement resources? 

To answer in the affirmative would certainly be inconsistent with the tri-
partite theories of the role of justice defined in the Smithean-Humean construct 
of justice discussed above.102  This classification of drug use is also consistent 
with John Stuart  Mill’s discussion of the distinction between behaviors that 
should be the subject of coercive legislation, i.e. criminalization, and those that 
should not.103   

Mill made a fundamental distinction between this largely self-regarding 
behavior and other-regarding behavior, especially including behavior that 
causes “harm” to others.  For him the boundary between moral dirigisme and 
legitimate coercive legislation is the line that separates harm to oneself from 
harm to others.   
Mill’s project was to provide a normative justification for coercion, 

especially in the form of criminal sanctions, for certain classes of conduct.  
He was concerned with conduct that causes harm or offense to others, on the 
one hand, and conduct that causes harm to self, and harmless wrongdoing, on 
the other.  In broad terms, Mill’s view was that criminalization of the first is 
justified and, to a limited extent, criminalization of offense could be justified 
when the offense is grievous, but that harm to self and harmless wrongdoing 
(moralisms) are not appropriate for criminalization.104   

If we follow Mill’s  rationale,105 even from a moralistic point of view, the 
criminalization of drug use is not the proper means for addressing the potential 
harms drug users cause to themselves.  Even counter-arguments pointing to the 
derivative harm to society from drug use are weakened by reference to the 

                                                                                                                         
denigration that serve to marginalize and oppress sex workers while constraining and distorting sex 
work’s radical potential to disrupt the sex/work divide”). 
99 Beverly Balos, Teaching Prostitution Seriously, 4 BUFF. CRIM. L. REV. 709, 734 (2001) (noting 
that “the blunt use of the criminal prohibition has proven ineffective and costly” as “[p]rostitution 
has perdured in all civilizations; indeed, few institutions have proven as hardy”). 
100 See Law, supra note 17, at 533. 
101 See Noah Mamber, Coke and Smack at the Drugstore: Harm Reductive Drug Legalization: An 
Alternative to a Criminalization Society, 15 J.L. & PUB. POL’Y 619, 640 (2006) (noting that while 
“the government’s goal is to reduce drug use, and promote public health and safety, its 
criminalization policies actually subvert these goals”). 
102 See Fetter, supra note 97, at 64. 
103 See Rizzo, supra note 2, at 792-93. 
104 Id. (footnotes omitted). 
105 See generally David Lyons, Mill’s Theory of Morality, 10 NOUS 101, 114-15 (1976). 
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availability of less restrictive and more efficient means of preventing those 
particular harms.106 

 
I V .  H IST O RI C A L A ND C URR E N T IN E F F I C I E NC I ES O F DRU G 

PR O H IBI T I O N 
 

A .  E ffects of Drug Prohibition 

The sanctity of one’s right to her property is a concept that is protected and 
valued in American jurisprudence.107  Yet that protection has failed to extend to 
some areas in which victimized parties need it the most because of the guise of 
illegality.108  Regulation of drugs and prostitution has proven inefficient, and 
renders more vulnerable the very individuals that the regulations are claiming to 
protect, namely drug addicts and sex workers.  Since prohibition renders their 
activities illegal, these individuals are caught in a vicious cycle when they are 
harmed because the only help available is from those who are likely to further 
harm them.109  It is long settled legal doctrine that illegal contracts are 
unenforceable.110  Consequently, persons who enter into illegal drug or sexual 
transactions are incapable of seeking legal protection in the event of breach of the 
underlying contract.  This incapacity renders the most vulnerable members of 
those transactions subject to abuse and victimization.111 

Historically, prohibition of intoxicating substances has systematically 
proven ineffective.112  One need only investigate the 18th century attempts at 
curtailing opium addiction in China to confirm the veracity of that statement.113 
Opium, unregulated for many centuries in Asia, became illegal in China in the 

                                                                                                                         
 
106 See Goodwin, supra note 10, at 210-19 (describing the differences between U.S. and Canadian 
drug enforcement efforts). 
107 Shaun P. Martin, The Radical Necessity Defense, 73 U. CIN. L. REV. 1527, 1591 (2005) (noting 
the importance of property rights in the Anglo-American Jurisprudence). 
108   See Law, supra note 17, at 536 (stating “[t]o be a prostitute is to be a legal nonperson in the 
ways  that  matter”  (citing Catherine A. MacKinnon, Prostitution and Civil Rights, 1 MICH. J. 
GENDER & L. 13, 15 (1993))).  
109 See id. at  533.    “Police  systematically  ignore  commercial  sex  workers’  complaints about 
violence and fail to investigate even murder.  Indeed, police officers rape and beat sex workers, and 
are rarely prosecuted for their wrongdoing.”  Id. 
110 See Bruce’s Juices, Inc. v. American Can Co., 330 U.S. 743, 761 (1947). 
111 See Law, supra note 17, at 533. 

Women who provide commercial sex, particularly streetwalkers, are subject to 
violence.  Many studies of women who work the street report that eighty percent have 
been physically assaulted during the course of their work. Women who provide 
commercial sex are often the victims of rape.  They are murdered, perhaps at a rate 
forty times the national average. 

Id. (footnotes omitted). 
112 See Thornton, supra note 85.   
113 Frank Dikötter, Lars Laamann & Zhou Xun, Narcotic Culture: A Social History of Drug 
Consumption in China, 42 BRIT. J. CRIMINOLOGY 317, 331-32 (2002). 
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19th century.114  This prohibition bore opposite results than those contemplated 
by its sponsors: 

Launched when the drug was already a major commodity, the anti-opium 
movement’s goal of a total prohibition produced a contradictory legacy.  The 
movement did force governments to cease active promotion of drug use 
through licensed dens or patent medicine sales.  Paralleling these prohibition 
efforts, however, new criminal syndicates quickly emerged in the major cities 
of Asia and the West to organize a global traffic in illicit drugs.115 

This reaction to the prohibition of opium was duplicated in various forms in 
the 20th century when the anti-opium movement, sponsored by the Protestant 
Church, took hold in the United States, and gave rise to the passage of the 
Harrison Narcotics Act of 1914.116  The same pattern of inefficiency became 

                                                                                                                         
 
114 See Alfred W. McCoy, Opium History, 1858 to 1940, 
http://www.a1b2c3.com/drugs/opi010.htm (last visited July 21, 2009). 
115 See id. 
116 See id.  

Within the Protestant churches of England and America, a moral reaction to the 
excesses of a market-driven expansion of drug abuse inspired a global anti-opium 
movement in the late 19th Century.  Inspired by the larger temperance movement, the 
anti-opium crusade gained its force from the institutional strength of the Churches and 
its urgency from 1) the influence of their China missions which felt stigmatized by the 
European opium trade; and, 2) a moral revulsion against the excesses of alcohol and 
narcotics.  Through the religious origins of the anti-opium movement, the Western, 
particularly American, debate over drugs becomes bound up in the metaphor of 
Christian warfare against evil with the parallel political goal of total extirpation. 

For the first time in the modern era, the anti-opium movement, in alliance with the 
larger temperance crusade, succeeded with new laws from the state restricting the 
individual’s control over the body. 

Under the laissez-faire principles of 19th Century social practice, the state did 
nothing to restrict the individual's right to indulgence.  With the passage of the 
Harrison Narcotics Act in 1914, the American state, for the first time, imposed the 
force of law over the right to use or abuse the body as the individual saw fit.  This 
change in law constitutes a significant turning point in American social practice. 

. . . The prewar attempt at multilateral controls over narcotics had a mixed result.  
In the West, the stronger state apparatus could actively influence social behavior and 
reduce drug consumption through a ban on legal sales. . . . 

Thus, in the 1920s, the legal opium trade, whether by states or corporations, yields 
to a transnational criminal trade with powerful Chinese syndicates in Shanghai 
supplying organized crime groups in the United State [sic].  With the end of alcohol 
prohibition in 1932, American syndicates became even more dependent upon drug 
trafficking, elaborating their transnational contacts and expanding the illicit trade.   

One of the main consequences of multilateral controls was the rise of organized 
crime that blunts the effectiveness of drug prohibition, forcing consumption to the 
social margins in the First World and production to the spatial margins in the Third.  
Although repression does reduce both production and consumption, the high profits 
inherent in the opiates traffic remain to sustain criminal syndicates which now act as 
an unintended market response to limit state control over the drug trade. 

Id.  
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manifest during the movement to prohibit alcohol in the United States.  
According to the National Commission on Marihuana and Drug Abuse, 
“[p]rohibition did make the nation conscious that corruption of the law and of the 
populace may be the consequence of a law which is not reflective of the morals 
and  mores  of  the  time.”117  The prevalence of corruption and needless 
victimization in the application of drug prohibition today is, unfortunately, a 
major cause of its inefficiency.118 

Prohibition seeks to restrict the consumption of goods and services deemed 
harmful, toxic or immoral by making possession of, and/or transactions in, the 
goods and services illegal.119  Current prohibition policy, which is pursued under 
the guise of protecting citizens, extends from harmful narcotics whose 
detrimental effects are well documented to seemingly victimless enterprises, such 
as prostitution.120  While turning enterprise into illegal activity succeeds in 
restricting the supply, and thus consumption, of such goods and services, 
prohibition as it is commonly practiced in the United States does not eliminate 
the underlying economic fundamentals that drive the market.121  Instead, the 
economic forces of supply  and  demand  are  recaptured  in  “black  markets,”122 
where they spawn substantial side effects that seriously undermine the underlying 
goal of the initial policy and create negative externalities for society.123  These 
“black market”124 effects include: significant increases in the profits accruing to 
suppliers willing to circumvent the embargo and therefore, a greater incentive to 
meet the remaining demand; large increases in crime and violence associated 
primarily with enforcement of prohibition laws rather than the activity itself; the 
strengthening of organized crime; and increases in dangers associated with the 
trade in and consumption of the restricted goods.125 

Much of this effect emanates directly from an absence of enforceable rights 
and the participants’ inability to legally enforce contracts, settle disputes or seek 
protection from law enforcement, as well as the fact that demand remains robust 
for the services of prostitutes and the non-recreational use of drugs no matter 

                                                                                                                         
 
117 NAT’L COMM’N ON MARIHUANA & DRUG ABUSE, MARIHUANA: A SIGNAL OF 
MISUNDERSTANDING, A HISTORY OF ALCOHOL PROHIBITION (1972), 
http://www.druglibrary.org/Schaffer/LIBRARY/studies/nc/nc2a.htm.  The Commission based a 
large part of its findings on a paper prepared for it by Attorney Jane Lang McGrew.  Id.   
118 See Thornton, supra note 85. 
119 See Whitebread, supra note 17, at 252.  “Prohibitory legislation occurs when a social majority 
objects morally to the specific conduct, value-system, or culture of others and imposes regulation 
upon them.”  Id. at 235. 
120 See id. 
121 See Toruella, supra note 13, at 18 (stating that “since the sums of money generated by the illegal 
drug trade are so large, prohibition has placed tremendous economic power in the hands of 
organized crime.  This economic power results from both the large amounts of money drugs 
generate and the fact that there is an unregulated market of illegal products.”). 
122 See generally Gary S. Becker, Kevin M. Murphy & Michael Grossman, The Market for Illegal 
Goods: The Case of Drugs, 114 J. POL. ECON. 38 (2006). 
123 See Torruella, supra note 13, at 16. 
124 Id. 
125 See id. at 17-19.  See generally Hornsby & Hobbs, supra note 9; Rizzo, supra note 2.  
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how draconian the enforcement policy.  Moreover, enforcing and combating the 
ill effects of prohibition policy in these areas result in often ignored opportunity 
costs for society, including significant expenditures on enforcement mechanisms 
such as police, courts and corrections.126  Paradoxically, prohibition, by 
unleashing these side effects, can leave a society in a worse state than if it had a 
policy of full-fledged legalization.127 

Drugs and prostitution are “on their faces two distinct markets128 with very 
little in common, especially since issues of addiction and mental and physical 
deterioration which are fundamental to drugs, would be almost irrelevant in a 
legal,  regulated market  for prostitution.”129  Still, in both markets prohibition is 
the result of policies that determine that drugs and prostitution are bad for society 
and for those who participate in the two markets.130  Both markets, however, are 
antiquated and resilient to the various forms of prohibition that have been crafted 
over time to restrict them.131  Prostitution, commonly referred to as “the oldest 
profession,”132 and drug use have had a presence in our society no matter how 
strictly people have attempted to regulate them.  This reality consequently begs 
us to explore the relationship between the law and the regulation of behaviors.  
For example, how should the law treat behaviors that society considers harmful 
to people, but that individuals insist on continuing no matter what forms of 
prohibition are in place?  If, as is the case for drugs and prostitution, the 
behaviors that society deem harmful persist even in the face of prohibition,133 we 

                                                                                                                         
 
126 See Torruella, supra note 13, at 18. 

A 1991 study estimated  that  local governments’ drug control expenditures  totaled $ 
8.5 billion, a figure which, if accurate, has probably increased since then.  In 1990, 
state and local agencies made 1.1 million arrests for drug offenses, as compared to the 
federal Drug Enforcement Administration’s 22,000 arrests in the same year.  

Id. at 8. 
127 Stephen J. Schulhofer, Solving the Drug Enforcement Dilemma: Lessons from Economics, 1994 
U. CHI. LEGAL F. 207, 209 (1994).  Professor Schulhofer states that: 

[d]rug enforcement, like alcohol prohibition in the 1920s, appears to reduce 
consumption, but it may exacerbate public health problems due to impurities of 
unregulated product and inflated prices that trigger criminogenic effects, such as 
increases in predatory crime to support drug habits, battles among drug dealers 
seeking lucrative turf, and violent death to suspected informants, competitors, and 
innocent bystanders, including inner-city children caught in the cross fire. 

Id. 
128 See generally Becker et al., supra note 122. 
129 Interview with Lawrence Evans, supra note 17. 
130 See David R. Dow & Jose I. Maldonado, Jr., How Many Spouses Does the Constitution Allow 
One to Have?, 20 CONST. COMMENTARY 571, 598 (reviewing SARAH BARRINGER, THE MORMON 
QUESTION: POLYGAMY AND CONSTITUTIONAL CONFLICT IN NINETEENTH CENTURY AMERICA (2002)) 
(“Thus, laws prohibiting prostitution and drug use, as well as laws regulating obscenity, all seek to 
address a harm that the legislature believes befalls innocent members of society.”). 
131 See id. 
132 See SIEBERG, supra note 62, at 69; see also The Human Trafficking Project, Prostitution: The 
Oldest Profession in the World, http://traffickingproject.blogspot.com/2009/05/prostitution-oldest-
profession-in-world.html (last visited July 24, 2009). 
133 See Torruella, supra note 13, at 13-14. 
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must seriously consider that prohibition might not be the appropriate remedy to 
deal with the societal concerns attached to these behaviors.134 

Prohibition of drugs and prostitution bear more similarities than one would 
think at first glance.  For example,  

prohibition of both drugs and prostitution yields similar effects that are 
somewhat predictable, given the U.S. experience with alcohol prohibition.  In 
the case of prostitution, prohibition, completely fails to accomplish the goals 
it advocates.  Prohibition, is advocated under the guise of morality, the 
protection of women and public health concerns, pushes the activity into 
more dangerous environments which in turn transform [victimless crimes] 
into exploitive ones where johns perpetuate violence and other offenses 
against women in the sex trade with relative impunity and prostitutes turn to 
pimps or organized crime for help in enforcing property rights and ensuring 
street safety.135   

Furthermore,  the  value  of  the  “good”  deteriorates  due  to  lack  of  government 
oversight and regulation, and sexually transmitted diseases become more of a 
concern than would be the case in a tightly regulated legal market.136  Because 
the U.S. spends millions of dollars a year to enforce anti-prostitution laws, 
productive enforcement resources are diverted from other areas seemingly 
without effect on the number of active prostitutes.137  Nevertheless, prohibition of 
prostitution renders sex one of the most curious goods in the economy, a good 
one cannot sell but can give away freely. 

B .  A lternatives to Prohibition of Drugs 

Despite  the  United  States’  strict  regulation  of  drugs,  some  of  its  trade 
partners have begun reconsidering an absolute prohibition.138  One such neighbor 
is Canada, which recently decided to lift the prohibition on marijuana in certain 

                                                                                                                         
 
134 As Judge Torruella notes, 

Opponents of the current policy may concede that it has reduced drug use, just as 
Prohibition reduced alcohol consumption, but they also argue that the “war on drugs” 
initiative is cost ineffective when compared to the results achieved.  The 12,000% 
increase in the enforcement budget between 1973 and 1993 has been highly cost 
ineffective, producing only a 59% decrease in illegal drug use.  In comparison, the 
modest amounts spent by the government in tobacco use education have apparently 
contributed to a 50% drop in the use of tobacco for that same period.  Opponents 
argue further that, viewed from a broader perspective, the economic forces of supply 
and demand make it virtually impossible to control the drug trade in any realistic 
sense. 

Id.  
135 Interview of Lawrence Evans, supra note 17. 
136 See Law, supra note 17, at 545-52.  
137 See SIEBERG, supra note 62, at 69-70. 
138 Taylor W. French, Free Trade and Illegal Drugs: Will NAFTA Transform the United States into 
the Netherlands?, 38 VAND. J. TRANSNAT’L L. 501, 504 (2005).  
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situations.139  Canada, having realized the proliferation of marijuana use140 and 
the fact that its drug regulations were inefficient,141 decided to take measures that 
would increase effectiveness and cease to criminalize casual users.142  This is of 
particular significance because the de-criminalization of marijuana can 
potentially affect the trade relationship between the United States and Canada.143  
In light of the United States’ strict anti-drug policies, tremendous sums of money 
and resources will be expanded on the United States’ end to insure that Canada’s 
more relaxed rules regarding marijuana do not impact the United States.144  Much 
of these resources will have to focus on tightening the borders, thereby adding 
even more strain to an already heavily burdened border regulation system.145  
These efforts and others, no matter how strict, will continue to be ineffective at 
restricting drug use and will continue to criminalize those individuals who are the 
most  in need of help.   Canada’s efforts,146 and those of other countries, to deal 
with the reality of the proliferation of drug use, would be a good occasion for the 
United States to reconsider its strict approach to drug use.147   

The United  States’  policy  in  regards  to  the  cigarette industry serves as a 
blueprint on how to regulate dangerous products in a way that attempts to 
minimize harm to individuals without attempting to prohibit use, which the 
government has proven powerless to stop.  Moreover, prohibition of drug use 
fails to meet the two previously-articulated prerequisites, which would justify the 
                                                                                                                         
 
139 See Goodwin, supra note 10, at 218-22.  

On May 27, 2003, federal legislation removing criminal penalties for possession of 
small amounts of marijuana and creating new, harsher penalties for large scale 
growers of marijuana, was introduced to the Canadian House of Commons.  Martin 
Cauchon, Canadian Justice Minister, said Canada  is a “different place with different 
values,” and said that “Canadians no longer believe in imposing criminal sanctions for 
smoking marijuana” or possessing small amounts on their person.  Under the new bill, 
cannabis possession and production would remain illegal; what would change would 
be the approach to enforcing the laws of the Controlled Drugs and Substances Act.  
Health Canada, in a comprehensive report addressing many concerns raised by those 
opposing the introduction of  the  bill,  reported  in May  of  2003  that  “rising  rates  of 
marijuana use and falling support for incarceration as a penalty for cannabis 
possession underscore  the need  to modernize  current  laws.”   The health department 
cited the stigma associated with a criminal conviction in areas such as job choices, 
travel, and education as one of the incentives for the bill. 

Id. at 218-19. 
140 Id. at 213 (describing the popularity of marijuana in Canada and stating “[m]arijuana in Canada, 
similar to in the United States, is the most popular illegal drug in the country.  The Royal Canadian 
Mounted Police (RCMP), in their 2001 report on the drug situation in Canada, estimated that 
‘marijuana production activities will continue to increase’ in the future.”). 
141 See id. at 218-19. 
142 Id. 
143 See id. at 227-30. 
144 See id. at 229. 
145 Id. 
146 French, supra note 138, at 504.  
147 Goodwin posits that this is crucial for the sake of international trade relations.  Goodwin, supra 
note 10, at 230. 
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application of rules that are purely motivated by moral dirigisme.  First, drug use 
posits harm to the user rather than to society at large.148  Any tangential harm to 
society can be regulated as is done in the cigarettes context by enacting 
regulations that strictly delineate time, place, manner and source of 
distribution.149  Second, scholars have documented in detail the ineffectiveness of 
drug criminalization and have proved that the costs of implementing prohibitive 
legislation greatly outweigh any minimal benefits that result from these 
regulations.150  In the face of this evidence,151 the only reasons for maintaining 
the current prohibition system would be strictly based on moral rationales.  
However, as the Smithean-Humean analysis discussed previously indicates, 
moral rationales should not alone justify the enactment of legal rules.  This does 
not mean that other non-prohibitory means cannot be used to try to achieve the 
moral goals agreed upon by a particular society.152  In fact as some economists 
have argued, legalization might afford the opportunity to control drug use and 
care of the addicts, in a better more efficient fashion, while weakening the 
foundations of drug cartels.153 

Much like regulation of tobacco, and pursuant to Kantian notions of the 
means by which beneficence can be achieved,154 the government can take 
advantage of the resources offered by charitable organizations and well-meaning 
corporations to develop programs designed to educate the public, particularly 
minors, about the harm caused by drug use.155  Precedent is already in place in 
                                                                                                                         
 
148 French, supra note 138, at 504. 
149 See supra note 79. 
150 See supra notes 13-14. 
151 Parker, supra note 49, at 2684 (noting  that  “the massive costs of spending on combating the 
drug problem arguably outweigh the benefits gained for imprisoning so many low-level drug 
offenders for so long”). 
152 Fetter, supra note 97, at 64.  
153 See Nadelmann, supra note 15, at 945.  Nadelmann states that:  

Legalization thus affords far greater opportunities to control drug use and abuse than 
do current criminalization policies.  The current strategy is one in which the type, 
price, purity, and potency of illicit drugs, as well as the participants in the business, 
are largely determined by drug dealers, the peculiar competitive dynamics of an illicit 
market, and the perverse interplay of drug enforcement strategies and drug trafficking 
tactics.  During the past decade, for instance, the average retail purities of cocaine and 
heroin have increased dramatically, the wholesale prices have dropped greatly, the 
number of children involved in drug dealing has risen, and crack has become readily 
and cheaply available in a growing number of American cities.  By contrast, 
marijuana has become relatively scarcer and more expensive, in part because it is far 
more vulnerable to drug enforcement efforts than are cocaine or heroin; the result has 
been to induce both dealers and users away from the relatively safer marijuana and 
toward the relatively more dangerous cocaine. 

Id.  
154 See supra Part III. 
155 David Rudovsky, A Closing Keynote: A Comment on Mass Incarceration in the United States, 
11 U. PA. J. CONST. L. 207, 213 (2008) (noting that “[w]e didn’t reduce smoking in this country by 
sending people to prison” but that “[w]e reduced smoking in this country by 40% by education and 
by other non-punitive measures”). 
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the context of tobacco: despite the availability of cigarettes, websites such as 
TheTruth.com have been very active in educating youths and preventing them 
from falling prey to cigarette addiction.156  A construct, similar to the one used by 
the government to regulate the tobacco industry, would be a more suitable 
replacement than the current ineffective system.  Furthermore, legalization and 
careful regulation of access to drugs would help curtail immense dominance of 
the drug black market.  Much like tobacco, whose addictive powers have been 
compared by the FDA to heroine and cocaine,157 regulations can restrict access to 
minors and strictly regulate the means, locations and manner of distribution. 
 

V .  PROST I T U T I O N A ND PR O H IBI T I O N 
 

A .  E ffects of the Prohibition of Prostitution 

Researchers have found a causal link between prostitution and drug use.158  
Many prostitutes are also drug users,159 which means they are doubly vulnerable 
to laws that criminalize both prostitution and drug use.160  Prostitution has been 
the subject of debate for centuries.161  Moreover, the laws criminalizing these two 
activities render prostitutes even more vulnerable and cause them to easily fall 
prey to sexual predators.162  As a result of the interconnectedness of these two 
areas,163 discussions regarding de-criminalization of drugs must also include 
measures for the decriminalization of prostitution. 

Legislators are motivated by moral dirigisme in making and upholding 
prostitution laws. 

The criminalization of prostitution has been directed toward the correction of 
a “public vice” or in the service of public morality rather than as an attempt 
to prevent illicit sexual relations per se.  In other words, the State is interested 
in  “bawdy  houses,”  “houses  of  ill  repute,”  “street walkers,” etc. because of 
the publicness of these and because of the effect they might have on public 
morals. Prostitution in its various public manifestations was viewed as a 
public (or sometimes private) nuisance. The negative impact on public 
morals, rather than any tangible ulterior harms, constitutes the core of the 
offense. Prostitutes and houses of prostitution were “disorderly.” In practice, 
this meant of number of things including the corruption of public morals, 
destruction of female innocence, and upsetting established male-female status 
roles. Therefore, the attempt to prohibit prostitution has been an endeavor, 

                                                                                                                         
 
156 See, e.g., TheTruth.com, http://www.thetruth.com/ (last visited July 22, 2009). 
157 Id. 
158 See generally George S. Yacoubian, Jr., A Comparison of Drug Use Between Prostitutes and 
O ther F emale Arrestees, 46 J. ALCOHOL & DRUG EDUC. 12, 12-14 (2000). 
159 Id. 
160 Id. 
161 Id. 
162 Id. 
163 Id. 
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not so much to make individual men moral, but to make society moral; that 
is, to ensure the moral atmosphere of public life.164 

Based on these moralistic classifications, anti-prostitution groups have 
lobbied for the annihilation of the profession on the grounds that it is an immoral 
practice capable of polluting society and arising one’s prurient interest.165  
Conversely, critics of anti-prostitution movements have stated that laws 
prohibiting prostitution are inefficiently enforced and perpetuate the oppression 
the laws claim to prevent.166  The rules that are ostensibly designed to protect 
women167 actually make them more vulnerable to violence perpetrated by pimps, 
customers and members of law enforcement.168  In fact, the very perception of 
prostitution as an illegitimate activity has been pinpointed as the root cause for 
the failure of the anti-prostitution movement:169   

If law enforcement is designed to reduce the amount of prostitution, it has 
failed miserably. . . . Forced prostitution cannot be addressed until voluntary 
prostitution  is  legitimate.    Feminists’  attempts  to  simply  stop  it,  and  to 
‘rescue’ the women who have been so badly abused, are doomed to fail until 
the laws that punish prostitutes are abolished and businesses that employ 
them are regulated.170 

This statement illustrates the tension among feminists regarding prostitution 
and pornography.  Disagreements with anti-prostitution and anti-pornography 
movements generally address the inadequacy of the laws regulating the 
industries.  The nature of prostitution as labor, worthy of protection has been 

                                                                                                                         
 
164 Rizzo, supra note 2, at 822 (footnotes omitted). 
165 See Whitebread, supra note 17, at 242-43.  

Prostitution is pregnant with disease, a disease infecting not only the guilty, but 
contaminating the innocent wife and child in the home with sickening certainty almost 
inconceivable; a disease to be feared with as great horror as leprous plague; a disease 
scattering misery broadcast, and leaving in its wake sterility, insanity, paralysis, the 
blinded eyes of little babies, the twisted limbs of deformed children, degradation, 
physical rot and mental decay. 

Id. at 242 (quoting ALAN HUNT, GOVERNING MORALS: A SOCIAL HISTORY OF MORAL 
REGULATION 110 (1999)). 
166 See Almodovar, supra note 16, at 119-33. 
167 Kate DeCou, U .S. Social Policy on Prostitution: Whose Welfare is Served?, 24 NEW ENG. J. 
CRIM. & CIV. CONFINEMENT 427, 445 (1998) (noting  that  due  to  criminalization,  “many 
[prostitutes] are forced underground and into association with pimps and other criminal activity, 
particularly the illegal use, sale and trade of drugs for sex”). 
168 See Law, supra note 17, at 533; see also PRISCILLA ALEXANDER, Prostitution: A Difficult Issue 
for F eminists, in SEX WORK (Frederique Delacoste & Priscilla Alexander, eds., 1987), reprinted in 
WOMEN AND THE LAW 968 (Judith G. Greenberg, Dorothy E. Roberts & Martha L. Minow eds., 2d 
ed. 1998). 
169 ALEXANDER, supra note 168. 
170 Id. 
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emphasized at length by pro-prostitution sponsors.171  The idea of prostitutes as 
wage earners worthy of legal protection, however, has not been recognized in 
American jurisprudence.172  Few even acknowledge the legitimacy of sex 
work.173  Fear “of judgment caused past or present sex workers to hide their 
occupation and work separately.”174 

Despite these reluctant stances towards prostitution, many countries have 
begun to consider and implement alternatives to its prohibition.175  For example, 

The Netherlands formally legalized prostitution in 2000 and New Zealand did 
so in 2003, while Germany, in 2002, decriminalized brothels and extended 

                                                                                                                         
 
171 See, e.g., Gail Pheterson, Not Repeating History, in A VINDICATION OF THE RIGHTS OF WHORES 
3, 4-8 (1989). 
172 Marissa H.I. Luning, Comment, Prostitution: Protected in Paradise?, 30 U. HAWAII L. R. 193, 
193-95 (2007). 
173 See Pheterson, supra note 171, at 18 (stating that “[s]ex workers were rarely visible at feminists 
meetings.  Given the dominance of abolitionist feminism during the late 1970s and early 80s, those 
feminists with either histories or present jobs in prostitution were careful to conceal their 
‘politically incorrect’ occupation.”). 
174 Michèle Alexandre, Dance Halls, Masquerades, Body Protest and The Law: The F emale Body 
as a Redemptive Tool Against Trinidad’s Gender-Biased Laws, 13 DUKE J. GENDER L. & POL’Y 
177, 183-84 (2006).  The non-legitimization  of  sex  work  is  evident  even  amongst  feminists’ 
groups.  For example,  

Anti-prostitution  activists’ failure to address the complex nature of prostitution and 
center the debate around the protected nature of prostitutes’ use of their bodies created 
a schism in the feminist movement, and excluded potential sympathizers, thereby 
weakening  the  fight  for  women’s  rights.    Gail  Pheterson  describes  a  number  of 
conflicts, such as Kathleen Barry’s refusal to participate in a televised roundtable on 
sexual slavery with a prostitute or ex-prostitute.  However, the fact that some 
feminists and sex workers have finally teamed up to demand human rights protections 
for prostitutes and have even published a statement on prostitution and human rights,  
provides hope that there can and will be future alliances among women of varied 
social, economic, educational, and philosophical backgrounds.  The inclusion of 
personal and authentic narratives from specific women’s lives serves to humanize the 
continuing struggle for equality. 

Id. (also citing Pheterson, supra note 171, at 3, 18).  “Sex workers were rarely visible at feminists 
meetings.  Given the dominance of abolitionist feminism during the late 1970s and early 80s, those 
feminists with either histories or present jobs in prostitution were careful to conceal their 
‘politically incorrect’ occupation.”  Pheterson, supra note 171, at 18. 
175 Ronald Weitzer, Legalizing Prostitution: Morality Politics in Western Australia, 49 BRIT. J. 
CRIMINOLOGY 88, 88-89 (2009).  

Over the past few years, there has been a great deal of change in prostitution laws and 
enforcement practices in several jurisdictions.  Much of this is due to the recent 
construction of sex-trafficking as a serious worldwide problem and its conflation with 
prostitution.  Many nations have created new sanctions or intensified existing 
penalties for prostitution-related offences.  Such changes have been analyzed within 
the moral crusade framework, focusing on the ideology of the groups pressing for stiff 
penalties and official institutionalization of crusade claims in law and government 
policy. 

Id. at 88. 
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legal protections to sex workers to protect them from discrimination.  In 
certain cases, such as Germany, the process leading up to statutory change 
saw remarkably little opposition, whereas other cases have featured intense 
struggles over the legislation.  Indeed, the 2003 New Zealand Bill passed 
with a thin one-vote majority, and the public was equally divided—with 43 
per cent in favour and 42 per cent opposed.176 

I argue that sex work should be legitimized and protected because the anti-
prostitution regulations have only perpetuated the victimization of sex workers.177   
“[I]f prostitution is unlikely to disappear . . . then what effect does [prohibition] 
have on the various problems prostitution entails?”178  Contrary to popular 
rhetoric, the legitimization of sex work would serve to create a uniform standard 
for treatment and protection of sex workers.  Legitimization would facilitate the 
creation of a web of protection that might enable sex workers to unionize, seek 
legal protections for violations and forgo the now prevalent dependence on 
predatory pimps.179  Furthermore, the legitimization of sex work could also be 
beneficial to the state as it would provide taxable income and allow for the 
imposition180 of additional taxes.181  Legitimization of prostitution, as in the case 
of drugs, would probably lead to a decrease of crime due to the absence of black 
market forces and the imposition of governmental costs.182  Legitimization of 
prostitution might also help decrease the number of involuntary sex workers, in 
that it would encourage those who are lured into the profession because of drugs 
or other forms of dependency to seek help from law enforcement without any 
fear183 of retribution.184 

Furthermore, much like addicted individuals who often get caught in a 
vicious cycle of incarceration and drug dependency due to drug prohibition, so 
are many women often led to accept oppressive conditions as sex workers in 
order to gain the modicum amount necessary to satisfy their drug addictions.185    
Even in their addictive nightmares, these women are painfully aware that law 
enforcement forces will not offer them any cure for their addictions, but will 

                                                                                                                         
 
176 Id. at 89 (footnotes omitted). 
177 Susan E. Thompson, Prostitution-A Choice Ignored, 21 WOMEN’S RTS. L. REP. 217, 238 (2000) 
(noting that the legitimization of prostitution as a career would provide sex workers with “the 
ability to organize unions, provide health and disability insurance to all prostitutes, and have more 
control over their work environment”). 
178 SIEBERG, supra note 62, at 49. 
179 See id. at 63, 71-72. 
180 Case Inglis, supra note 63, at 87-88. 
181 See Law, supra note 17, at 561. 
182 See supra note 9. 
183 See Jason Chan, Decriminalization of Prostitution in China, 13 NEW ENG. J. INT’L & COMP. L. 
329, 363-64 (2007) (suggesting that China decriminalize prostitution in order to regulate the sex 
industry and prevent harm to women, particularly the trafficking of women and children). 
184 See SIEBERG, supra note 62, at 69. 
185 Jo Phoenix, Governing Prostitution: New Formations, Old Agendas, 22 CAN. J.L. & SOC’Y 73, 
90 (2007) (noting  that  “[d]ebt and drug addiction play a major part in driving people into 
prostitution as a survival activity”). 
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instead seek to punish them and leave them even more vulnerable.186  Forced to 
hide from the law enforcement in fear of incarceration, they accept the sub-par 
living conditions and abuses187 received from self-appointed  “pimps.”188  This 
causal link between drugs and prostitutes189 alone justifies the abolition of 
prohibition-based policies. 

B .  The Pro-Prostitution and Anti-Prostitution F eminist Debate 

Prostitution is an issue that has polarized the feminist movement for some 
time.190  Anti-prostitution activists argue that prostitution dehumanizes humans 
and perpetuates patriarchy.191  Anti-prostitution activists generally distrust any 
forms of prostitution and mistrust proposals to legalize the system.192  
Prostitution is viewed then as the gateway and some of the root causes for many 
of the sexual abuses against women, including the atrocities seen in sex 
trafficking.193 

Pro-prostitution activists however, propose that criminalization of 
prostitution victimizes women rather than helps them.194  They argue that 

                                                                                                                         
 
186 Law, supra note 17,  at  572  (“Commercial  sex  workers  are  vulnerable to violence, rape and 
murder, and often the police do not take their complaints seriously.”). 
187 Joan Fitzpatrick, International Norms and Violence Against Women, in HUMAN RIGHTS OF 
WOMEN 532, 552-53 (Rebecca J. Cook ed., 1994).  
188 See SIEBERG, supra note 62, at 61-68. 
189 Phoenix, supra note 185, at 90.  
190 See Halley et al., supra note 29, at 339-40.  

As far as we know, there is no GF project in sex trafficking/prostitution to promote 
complete criminalization; but feminists have differed sharply over the other four 
models.  GF, when it seeks to regulate rape and sexual violence in war, has only one 
goal: prohibition.  One striking agreement that emerged early in our conversations 
was that GFeminists–though they differ intensely, often bitterly–all imagine their 
favored criminal law reform to operate simply by actually eliminating precisely and 
only the conduct it outlaws.  This observation holds whether the method prefered [sic] 
is abolition or decriminalization: both are imagined to be directly liberatory for 
women. 

Id.; see also Melissa Farley, Prostitution, Trafficking, and Cultural Amnesia: What We Must Not 
Know in Order to Keep the Business of Sexual Exploitation Running Smoothly, 18 YALE J.L. & 
FEMINISM 109, 134 (2006) (stating  that  “[p]rostitution always includes the dehumanization, 
objectification, and fetishization of women,” that “[t]here is no mutuality of sexual pleasure or of 
any other kind of power in prostitution”). 
191 See Halley et al., supra note 29, at 351. 
192 See id. at 350-51. 
193 See id. 
194 See Whitebread, supra note 17, at 244-46.  

The criminalization of prostitution has marginalized the prostitute within the 
community.  The stigma attached to the profession often prevents the prostitute from 
gaining legitimate employment, forcing him or her to depend solely on illegitimate 
markets for drugs and sex.  Further, since most street-walking prostitutes are forced to 
hide their activities because of fear of losing social service benefits, they continue to 
be at a high risk for venereal diseases, especially HIV. 
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prostitution should be treated as a form of labor and that prostitutes should 
receive the same protections as employees in the labor market.195  The different 
feminist attitudes toward prostitution and the law have been divided into the 
following four approaches:  

[1] A complete criminalization regime criminalizes all aspects of sex 
work, so that both the sale and purchase of sex by the sex worker and the 
john, and all third party involvement (of the pimp, the brothel-keeper, and the 
landlord) can be prosecuted and punished criminally. 

[2] An abolitionist or partial decriminalization regime decriminalizes 
the activities of sex workers alone, but criminalizes involvement of other 
actors in the sex industry, including customers.  As we understand it, the term 
“abolition” is adopted to claim an analogy with nineteenth-century American 
antislavery abolitionism.  Decriminalizing sex worker involvement in sex 
work is motivated, in this formulation, by the assumption that sex workers 
are vulnerable victims of systematic patriarchal exploitation, and that at 
minimum the state should protect them by not criminalizing their sex work 
activity. 

[3] Complete, as opposed to partial, decriminalization involves the repeal 
of any special criminal legislation dealing with sex work.  Various activities 
involved in sex work can still be prosecuted as criminal offenses under 
generally applicable laws. 

[4] Legalization involves complete decriminalization coupled with 
positive legal provisions regulating one or more aspect of sex work 
businesses.  The typical options include labor law, employment law, zoning 
of sex businesses, compulsory medical check-ups, licensing of sex workers, 
etc.196 

Specific applications of these approaches have sometimes yielded opposite 
results depending on the policy of the activists promoting them.  For example,  

Two classic examples of feminist reforms in the regulation of sex work 
can be found in the laws of Sweden and the Netherlands.  There, the “purest” 
manifestation to date of the feminist legal regimes of abolitionism and 
legalization can be found.  In 1999, buying sex became illegal in Sweden.  In 
the Netherlands in 2000, the general ban on brothels was lifted, and it became 
legal to employ sex workers and manage a sex business.   

Changes in both countries were, in the clearest of ways, the result of 
feminist struggles and were shaped by feminist agendas.  But, as is well 
known, GF [(“Governance  Feminism”)] is not as successful in all national 
contexts, and not everywhere is the link between feminism and adopted 
reforms so straightforward.  The case of Israel might be a more common 
example of the operation of GF on the national level.197 

I propose a combination of approach number three and four as a way of 
rectifying the inequities present in the current regulation system.  Combining 
                                                                                                                         
Id. at 245 (citing DeCou, supra note 167, at 445).  
195 See Halley et al., supra note 29, at 339. 
196 Id. at 338-39. 
197 Id. at 362 (footnotes omitted). 
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complete decriminalization with legalization would not only remove the legal 
burden  placed  on  prostitutes’  activities, but it would also shift the focus of 
enforcement resources from targeting prostitutes to safeguarding the system from 
sexual traffickers or would-be pimps. 

V I .  C O NSID E R A T I O N O F A L T E RN A T I V ES T O PR O H IB I T I O N O F 
PR OST I T U T I O N 

The legalization and abolitionist methods are most commonly associated 
with Sweden and the Netherlands.198  These countries’ differing approaches to 
the prostitution problem reflect the converse feminist schools of thought on the 
issue.  While both countries boast a certain level of success in dealing with the 
problem of prostitution, commentators observe that both approaches suffer some 
negative effects: 

Sweden and the Netherlands are usually viewed as two countries in which the 
implemented legal regimes—abolitionism in Sweden and legalization in the 
Netherlands—most closely adhere to feminist agendas.  [An] analysis of 
these regimes offers the proposition that each creates a different distribution 
of power among social actors; each offers significant gains to some, but also 
has some chronic downsides for others, gains and down sides that are typical 
of prohibitive and permissive approaches.  This analysis does not assume that 
the Swedish and Dutch legal regimes have a unilateral effect on social 
realities and markets, but, . . . that various degrees of intensity of enforcement 
are exhibited by different authorities in each national context.199 

As we look at various attempts at legalizing prostitution, as exemplified by 
the Netherlands and Nevada,200 two points seem clear: legalization will not occur 
without some adverse effects, and any regulatory system leads to the risk of the 
creation of a black market.  However, we also see, as exemplified by Sweden, 
that abolitionism, even when narrowly tailored to focus on demand for 
prostitution, potentially causes greater harm to sex workers.201  In light of these 
realities,202 the question seems to be not how we can achieve a perfect system of 
legalization, but what costs are we willing to bear in order to have a more 
efficient regulation system of the sex industry?203  I propose that the combination 

                                                                                                                         
 
198 Id. at 338. 
199 Id. at 395. 
200 In Nevada, each county can choose how it regulates prostitution.  Whitehead, supra note 17, at 
243.    “Counties  have  responded  in  three  ways.  Three  counties  have  completely  prohibited 
prostitution; twelve counties have permitted prostitution conducted inside a brothel subject to state 
nuisance laws; and two counties have opted to license and legalize the practice all together.”  Id. 
201 Halley et al., supra note 29, at 401. 
202 Yen, supra note 46, at 679 (stating  that “Swedish criminal intelligence units have intercepted 
conversations between traffickers which indicate that Sweden  is  considered  a  ‘bad  market’ for 
trafficking because the buyers are very afraid of being caught” and are “demand[ing] that the illegal 
acts be conducted very discreetly”).  
203 See Goodwin, supra note 10, at 218-19. 



130 UMKC LAW REVIEW [Vol. 78:1 
 
 

 

of legalization and abolition, as exemplified by Israel’s  approach, is a good 
start.204  This would lead towards the development of a system that truly takes 
advantage of the potential costs to all the players concerned in society in order to 
carve out regulations with the fewest disadvantages and minimal risks and 
burdens for sex workers.  The Israeli approach “presents an interesting hybrid of 
regimes of sex work.  On the one hand, the Israeli legislature is committed to an 
abolitionist approach that criminalizes procurers and traffickers and prohibits 
brothel operation and ownership.  On the other hand, prostitution is unofficially 
institutionalized and regulated in Israel.”205 While the Israeli approach shows 
promise, it can be ameliorated, however, by moving from an abolitionist position 
and legalization hybrid to a complete decriminalization and legalization 
approach.  This approach would be better because it would remove the stigma 
attached to sex work while providing safeguards for the negative effects that 
should be anticipated in those circumstances. 

V I I .  PR E V E N T IN G PR O-PROST I T U T I O N R E G U L A T I O NS F R O M 
ST R E N G T H E NIN G T H E SE X T R A F F I C K IN G206 M A R K E T 

Nonetheless, the domestic regulation of prostitution still has to contend with 
the effect of globalization on sex trafficking.  The global labor market, due to 
corporations’  forum  shopping  as  a  result  of  multi-national trade agreements, 
causes a dearth of unemployment in various areas of the world.207  This lack of 
employment, of epidemic proportions in parts of the world such as East Europe, 

                                                                                                                         
 
204 For background on the Israeli approach to the regulation of prostitution, see Halley et al., supra 
note 29, at 362-68. 
205 Id. at 401. 
206 The  United  States  and  116  other  nations  “adopted  the  United  Nation’s  new  anti-trafficking 
protocol” in 2000.  Yen, supra note 46, at 654.  The protocol defines “trafficking in persons” as: 

“recruitment,  transportation  and  harboring  of  another  person  for  the  purpose  of 
exploitation.”    Eighty  percent  of  the  trafficked  victims  are  women  and  up  to  fifty 
percent are minors.  Impoverished women and girls from developing countries are 
vulnerable to all forms of human trafficking and exploitation, but they are especially 
vulnerable to sex trafficking.  “Sex trafficking” is the recruitment, transportation, and 
harboring of persons—primarily women and children—for the purpose of sexual 
exploitation into prostitution, pornography, sex tourism, and other commercial sex 
activities. 

Id. 
207 Micheline R. Millar, Global Solutions Needed to Eradicate Human Trafficking, Says Experts, 
ASIAN DEV. BANK, July 9, 2007, http://www.adb.org/media/Articles/2007/12016-asian-human-
trafficking/ (stating  “‘The U.S. Justice Department ranks human trafficking as the third largest 
criminal enterprise worldwide, generating an estimated $9.5 billion per year in terms of profit,’ the 
fund’s Executive Director Noeleen Heyzer said during a recent lecture on gender, migration and 
human trafficking, hosted by the Asian Development Bank. Trafficking of persons includes 
prostitution, debt bondage, forced labor and slavery, and exploitation of children as workers, 
soldiers or sex slaves, said Heyzer.  Data from the International Labor Organization show that the 
migrant population currently stands at 120 million, of which around 12.3 million are enslaved in 
forced or bonded labor or sexual servitude at any one time . . . .”). 
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the Caribbean and South Asia,208 causes women to fall prey to the sex trafficking 
market.209  Thus, one of the ways to target the sex trafficking problem at its 
root210 must be solved, not by discourses on morality or by criminalizing the 
behaviors of women, but by providing adequate employment options for women 
so as to prevent those who would never have considered prostitution as a labor 
option from being forced into it.  In addition, it is vital to devise appropriate 
sentences for those who coerce individuals into prostitution.  

To simply target the domestic laws in particular locales regarding 
prostitution will not alleviate the problem of trafficking.  In fact, domestic and 
international trade regulations have operated in tandem to duplicate the familiar 
gender hierarchy that results in the subjugation of women.211   Sexual trafficking 
disproportionately affects women and girls around the world.  Predators, 
otherwise referred to as “[t]raffickers[,] primarily target girls and young women 
who live in economically depressed countries and who are desperate for any 
employment  opportunity.”212  According to the 2007 report issued by the U.S. 
Secretary of State, approximately 800,000 individuals are trafficked across 
borders each year and eighty percent of them are women and children.213  As 
multi-national trade agreements create a disproportionate demand for 
employment in some areas, the national borders have become even more 
restrictive, thereby preventing the workers to legitimately migrate in search of 
employment.214 For an individual already in desperate need of work, this 
impediment could cause her to fall prey to economic predators who then are able 
to successfully lure or coerce her into sexual slavery.215   In its 2007 report, the 
U.S. Department of State recognized the effect of the globalization of markets 
and labor forces on the human trafficking problem.216  However, it erroneously 
blamed the trafficking problem on the relaxing of borders, rather than on the 

                                                                                                                         
 
208 Id. 
209 Sally Terry Green, Protection for Victims of Child Sex Trafficking in the United States: Forging 
the Gap Between U .S. Immigration Laws and Human Trafficking Laws, 12 U.C. DAVIS J. JUV. L. & 
POL’Y 309, 323 (2008) (noting  that  “the human sex trafficking industry is based on supply and 
demand”  and  that  “[t]he  supply  source  is  borne  out  of  the  realities  of  poverty, corruption, 
desperation, and ignorance present in the origination countries where inherently vulnerable children 
serve as prey for traffickers”). 
210 Yen, supra note 46, at 659-60.  These harms suffered by women include rape, starvation, 
beatings, confinement, torture and psychological and emotional abuse.  Id.   
211 Nandini Gunewardena, Reinscribing Subalternity: International F inancial Institutions, 
Development,  and Women’s Marginality, 7 UCLA J. INT’L L. & FOREIGN AFF.  201, 209 (2002-
2003).  
212 Yen, supra note 46, at 657. 
213 U.S. DEP’T OF STATE, TRAFFICKING IN PERSONS REPORT 8 (2007), 
http://www.state.gov/documents/organization/82902.pdf [hereinafter TRAFFICKING IN PERSONS 
REPORT]. 
214 See Alice Edwards, Traffic in Human Beings: At the Intersection of Criminal Justice, Human 
Rights, Asylum/Migration and Labor, 36 DENV. J. INT’L L. & POL’Y 9, 11 (2007).  
215 TRAFFICKING IN PERSONS REPORT, supra note 213.   
216 Id. 
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exponentially increased border restrictions217 and racial stereotypes fostered by 
countries. 

While it is true that a great variety of nationalities have been documented 
among trafficking victims, it is not because borders are especially relaxed; rather 
it is because victims searching for a better life in another land with more labor 
opportunities find themselves seeking protections from the governmental and 
inter-governmental restrictions imposed upon immigrations.218  The link between 
asylum seekers and refugee status219 is palpable in the human trafficking 
context.220  Most victims of the sexual trafficking industry are often treated as 
illegal when rescued and deported back to their own countries to suffer the same 
fate as before.221  “The exorbitant sums . . . paid for cross border smuggling . . . 
are testament to the efficacy of border” constraints in developing a black market 
for sexual labor.222 

Examples of the detrimental effects of multi-national trade agreements on 
strengthening the trafficking movement are seen in the aftermath of the North 
American Free Trade Agreement (“NAFTA”).  Subsequent to NAFTA, 
dependent countries like Jamaica, which rely on low-wage employment in the 
garment industry for its citizens, experienced a crippling dearth of labor options 

                                                                                                                         
 
217 See id. 
218 Id.; Yen, supra note 46, at 657. 

The most common factors that promote sex trafficking include: an increase in poverty 
and unemployment in developing countries, the lack of educational and economic 
opportunities for women and the consequent feminization of poverty, the rise of 
globalization and increased mobility, the expansion of transnational organized crime, 
the widening economic gap between developing and developed countries, and gender-
based social inequalities.  Armed  conflict  in  the  victims’  home  countries  and  the 
subsequent military occupation by peacekeeping troops is another major reason.  The 
combined effect of these factors significantly increases the vulnerability of destitute 
women and children to the traffickers’ sophisticated recruiting techniques.  Trafficked 
children are often sold by their family or abducted, while many naïve girls and women 
also fall prey to deceptive job advertisements placed by cunning traffickers. 

Yen, supra note 46, at 657.   
219 Edwards, supra note 214, at 36-37.  
220 Ratna Kapur, Travel Plans: Border Crossings and the Rights of Transnational Migrants, 18 
HARV. HUM. RTS. J. 107, 115 (2005).  
221 Defeat Human Trafficking, Guide to Identifying Victims of Trafficking, 
http://www.defeathumantrafficking.com/wordpress/archives/14 (last visited Sept. 3, 2009). 
222 See Jacqueline Bhabha, Internationalist Gatekeepers?: The Tension Between Asylum Advocacy 
and Human Rights, 15 HARV. HUM. RTS. J. 155, 172 (2002) (stating when discussing the price/fees 
asylum  seekers  are  forced  to  pay  at  the  borders:  “The  exorbitant  sums  of money  paid  for  cross 
border smuggling services and the life-threatening risks taken are testament to the efficacy of 
states’ border controls not, as is sometimes claimed, to their increasing irrelevance.  Some asylum 
seekers, caught in dangerous situations or devastated refugee camps, are coerced or tricked into 
leaving their dire living circumstances by traffickers only to encounter far worse abroad—the fear 
of persecution in the home country thus compounded by risks arising directly out of the trafficking 
situation.”). 
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when the low-wage garment industry began to leave the country.223  In the 1980s, 
export processing zones were created as a result of agreements between countries 
like Jamaica and foreign-owned garment companies to set up shop in exchange 
for cheap labor and less restrictive standards.224  NAFTA225  shifted that labor to 
Mexico, and with that shift, millions of laborers desperately began migrating226 to 
other locales in search of better labor markets.227  Similarly, competition from 
China and the lifting of import restrictions and quotas by the World Trade 
Organization—made up of 146 nations—account for the concentration of the 
textile market in China, supplying seventy percent of the world textile market.228  
The inherent contradiction of globalized markets leading to over-concentration of 
labor in one region with restricted borders is one of the main loci of the human 
trafficking problem.  This over-concentration of labor in specific areas causes 
people in other areas to be so desperate to make a living that they will accept any 
terms of employment.  In conjunction, the domestic restrictions on prostitution 
converge to render women, who either coercibly or semi-coercibly engage in 
prostitution as a means of subsistence, into the object of prosecution rather than 
the subject of rehabilitation. 

The problem of sexual trafficking should be tackled by attempting to 
minimize the negative effects of globalization in vulnerable regions.  By 
affording employment options to individuals and creating opportunities for self-
actualization and survival, individuals would be less likely to fall prey to sexual 
predators.  In addition, focused and narrow regulations designed to prevent 
trafficking do not necessarily contradict the maintenance of prostitution as labor.  
Like all labor markets, prostitution, if legalized, must be regulated to prevent 
abuses and the oppression of vulnerable individuals.  As seen in the cigarette 
industry, government is capable of regulating items that are potentially dangerous 
by creating systems designed to prevent harm to vulnerable individuals.229  The 

                                                                                                                         
 
223 JEANNE M. WOODS & HOPE LEWIS, HUMAN RIGHTS AND THE GLOBAL MARKETPLACE: ECONOMIC, 
SOCIAL, AND CULTURAL DIMENSIONS (2005). 
224 Id. 
225 For background information on NAFTA, see Michael Cornell Dypski, The Caribbean Basin 
Initiative: An Examination of Structural Dependency, Good Neighbor Relations, and American 
Investment, 12 J. TRANSNAT’L L. & POL’Y 95, 116 (2002).  
226 Neha Misra, The Push & Pull of Globalization: How the Global Economy Makes Migrant 
Workers Vulnerable to Exploitation, 14 No. 3 HUM. RTS. BRIEF 2, 2-3 (2007) (noting that “the flood 
of cheap agricultural products from the U.S. following the implementation of the North American 
Free Trade Agreement (NAFTA) displaced 1.7 million small-scale Mexican farmers, and destroyed 
the agricultural economy in Mexico. Having lost their livelihoods, and faced with few employment 
opportunities in rural areas, agricultural workers migrated to urban areas in Mexico to compete for 
jobs. This migration resulted in lower wages in urban centers and displaced workers who, in turn, 
migrated to countries such as the United States in search of work.”) (footnotes omitted).  
227 WOODS & LEWIS, supra note 223. 
228 Id. at 432. 
229 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 125, 139 (2000) (stating that “[t]he 
FDA  .  .  .  concluded,  somewhat  ironically,  that  tobacco  products  are  actually  ‘safe’  within  the 
meaning of the FDCA.  In promulgating its regulations, the agency conceded that ‘tobacco products 
are  unsafe,  as  that  term  is  conventionally  understood.’   Nonetheless,  the  FDA  reasoned  that,  in 



134 UMKC LAW REVIEW [Vol. 78:1 
 
 

 

Netherlands teaches us that simply legalizing prostitution does not resolve the 
vilification of sex workers and does not automatically erase their added 
vulnerability.230  It is equally true, however, that the prohibition of prostitution 
has not only failed to prevent harm to women, children and other vulnerable 
groups, but has also facilitated other means of harm to them.  This reality 
instructs us that prohibition is at best ineffective and at worst harmful.  But it also 
stresses something more: the importance of creating protective laws that are 
devoid of moralistic judgment and that focus solely on allowing individuals to 
work in the sex trade with the protective measures that should be afforded to all 
workers. 

V I I I .  PROPOSA L F O R DIST IN G UISH IN G B E T W E E N E F F E C T I V E 
A ND IN E F F E C T I V E PRO H IB I T I O N 

The above criticism of prohibition-based laws in the areas of drugs and 
prostitution bears great lessons in regards to the general viability of prohibitory 
laws.  One such lesson is that prohibitory laws should only be enacted when 
prohibition prevents a concrete and direct harm to members of society and the 
cost of implementing prohibitive legislation is outweighed by concrete evidence 
of harm prevention resulting from the legislation.  An example of a law that 
satisfies both elements of this test is the prohibition against murder.  Murder, by 
its very nature, causes harm to others rather than to the person committing the 
crime.  Further, the prohibition against murder, as well as the harsh penalties 
associated with the commission of murder, serve as a great deterrent and actually 
prevent potential harm to others.  In other words, the legal consequences 
emanating from laws prohibiting murder have, over time, conditioned people to 
calculate that the impulse to commit murder is not worth the legal detriment that 
will be suffered.  When these two elements are not present, the harm in question 
is most likely not the type of harm that will produce a result via prohibition.  As a 
result, designating prohibitory laws to tackle these kinds of problems will result 
in a waste of government resources and an even greater infringement of 
individual liberties.  Unlike prohibition of murder, laws prohibiting prostitution 
and drugs have been unsuccessful in creating meaningful deterrent reaction and 
have created more harm than they have prevented. 

                                                                                                                         
determining whether a device is safe under the Act, it must consider ‘not only the risks presented 
by a product but also any of the countervailing effects of use of that product, including the 
consequences  of  not  permitting  the  product  to  be marketed.’    Applying  this  standard,  the  FDA 
found that, because of the high level of addiction among tobacco users, a ban would likely be 
‘dangerous.’  In particular, current tobacco users could suffer from extreme withdrawal, the health 
care system and available pharmaceuticals might not be able to meet the treatment demands of 
those suffering from withdrawal, and a black market offering cigarettes even more dangerous than 
those currently sold legally would likely develop.  The FDA therefore concluded that, ‘while taking 
cigarettes and smokeless tobacco off the market could prevent some people from becoming 
addicted and reduce death and disease for others, the record does not establish that such a ban is the 
appropriate public health response under the act.’”) (internal citations omitted). 
230 See SIEBERG, supra note 62, at 61-68. 
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The standard proposed above has easily been tacitly implemented in the 
regulation of cigarettes in the United States.  Although tobacco products have 
been classified as addictive, the government concluded that prohibition is not the 
best means of preventing the harm caused by their use.231   

In 1996, the Food and Drug Administration (FDA), after having expressly 
disavowed any such authority since its inception, asserted jurisdiction to 
regulate tobacco products.  The FDA concluded  that  nicotine  is  a  “drug” 
within the meaning of the Food, Drug, and Cosmetic Act . . . and that 
cigarettes and smokeless tobacco are “combination  products” that deliver 
nicotine to the body.  The agency believed that, because most tobacco users 
begin their use before reaching the age of 18, curbing tobacco use by minors 
could substantially reduce the prevalence of addiction in future generations 
and thus the incidence of tobacco-related death and disease.232   

Despite this finding, the FDA did not choose outright prohibition of 
cigarettes as a way of curtailing their use.  Instead, the FDA issued a rule “which 
included several restrictions on the sale, distribution, and advertisement of 
tobacco products, [which] was designed to reduce the availability and 
attractiveness  of  tobacco  products  to  young  people.”233  Even this attempt at 
legislation by the FDA, however, according to the Court, proved too obstructive 
in the face of congressional intent to be the sole source of regulation of that 
industry.234  The harm caused by cigarette addiction has been duly documented in 
the past decades.  For example, the FDA found that:  

82% of adult smokers had their first cigarette before the age of 18, and more 
than half had already become regular smokers by that age.  It also found that 
children were beginning to smoke at a younger age, that the prevalence of 
youth smoking had recently increased, and that similar problems existed with 
respect to smokeless tobacco.  The FDA accordingly concluded that if “the 
number of children and adolescents who begin tobacco use can be 
substantially diminished, tobacco-related illness can be correspondingly 
reduced because data suggest that anyone who does not begin smoking in 
childhood or adolescence is unlikely ever to begin.”235 

Interestingly, the Court identified Congress’s  reservation  of power to 
regulate cigarettes as being economically motivated rather than based on moral 
reasons or a desire to prevent harm.236  According to the Court,  

Congress . . . has foreclosed the removal of tobacco products from the 
market.  A provision of the United States Code currently in force states that 
“[t]he marketing of tobacco constitutes one of the greatest basic industries of 

                                                                                                                         
 
231 See Brown & Williamson, 529 U.S. at 139. 
232 Id. at 125 (internal citations omitted). 
233 Id. at 126. 
234 See id. 
235 Id. at 128 (internal citations omitted). 
236 See id. at 137. 
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the United States with ramifying activities which directly affect interstate and 
foreign commerce at every point and stable conditions therein are necessary 
to the general welfare.”237   

Thus, the obstacles to prohibiting tobacco use in an economically 
efficient238 way, without harmful effect to the market, was sufficient to motivate 
Congress to refrain from removing them from the market.  This was so despite 
evidence presented at Congressional hearings “stating that smoking is ‘the most 
widespread example of drug dependence in our country’” and that “that tobacco 
products are addicting in much the same way as heroin and cocaine, and that 
nicotine is the drug that causes addiction.”239 

The consequentialist perspective afforded to cigarette use is the same that, 
at the very least, should be afforded to the use of other drugs and to prostitution.  
If tobacco products are just as addictive as heroin and cocaine and the addiction 
is much more widespread, the model for prohibition used for drugs and 
prostitution would dictate that the use of cigarettes should be banned absolutely.  
Here John Stuart Mill’s  distinction  between  self-regarding and other-regarding 
behavior is crucial.  Cigarette smoking generally, with regulation regarding 
secondhand smoking taken into account, only harms cigarette smokers and does 
not harm anyone else.  Thus, prohibition of such behavior would seem to have 
little legal justification.  The first prong of the proposed standard for prohibition 
would thereby not be satisfied.  Congressional motivations for not banning 
cigarettes indicate why the second prong of the test is not satisfied.  According to 
the Court, Congress demonstrated an intent that ran counter to absolute 
prohibition of cigarettes due to fear that the economic ramifications from 
removing cigarettes from the market would be too dire.240  Congress interpreted 
prohibition as impossible to implement effectively because, “[i]n particular, 
current tobacco users could suffer from extreme withdrawal, the health care 
system and available pharmaceuticals might not be able to meet the treatment 
demands of those suffering from withdrawal, and a black market offering 
cigarettes even more dangerous than those currently sold legally would likely 
develop.”241  This consequentialist calculation is completely lacking in the area of 
drugs and prostitution.  The realities of the development of black markets242 and 
impracticability of prohibition are omnipresent when one evaluates the rules 
guiding prohibition of prostitution and use of other drugs.  Two elements exist in 
the tobacco context, which are absent in the drugs and prostitution areas: absence 
of moral reprobation of the behavior and the presence of a government-sponsored 
market that helps support the national economy.  The absence of these two 
elements in the areas of drugs and prostitution are not sufficient reasons to justify 

                                                                                                                         
 
237 Id. (internal  citations  omitted)  (“When Congress enacted these statutes, the adverse health 
consequences of tobacco use were well known, as were nicotine’s pharmacological effects.”).   
238 See Goodwin, supra note 10. 
239 Brown & Williamson, 529 U.S. at 138 (internal citations omitted). 
240 See id. 
241 Id. at 139. 
242  See generally Becker et al., supra note 122. 
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inefficient and costly prohibition systems that fail to protect the most vulnerable 
among us. 

I X .  C O N C L USI O N 

The prohibition of drugs and prostitution presents two of the most glaring 
examples of the ineffective use of government resources.  What is worse, 
prohibition in these areas victimizes and oppresses the individuals who are most 
in need of help.243  The standard proposed in this Article for distinguishing 
between prohibitory rules that are worth implementing and those that are not is 
designed to place the discussion into a more useful philosophical framework.  
The goal of this Article is not to dismiss moral rationales as inherently invalid.  It 
is instead to encourage us to think about the types of moral values that should be 
the subject of legislation and those that should be furthered through other means. 
Ultimately, the concerns should be for the reformation of any rules that lead to 
victimization of individuals.  This is particularly needed when the rules fail to 
accomplish their purported goals. 
 As discussed above, drug regulations mainly target marijuana (the most 
popular illegal drug, and arguably the least dangerous), but fail to achieve their 
desired goals. In the meantime, hefty penalties for drug possession of small 
amounts of drugs result in prison overcrowding around the country.  
Furthermore, these penalties aggravate the problem, by causing individuals to 
spiral further into a life of crime and drug abuse.  Rehabilitation of drug users is a 
much-needed focus for drug policies.  Drug users and low-income prostitutes are 
the individuals who are the most at risk from the blind criminalization system 
currently in place in these two areas.  Such marginalization of prostitutes and 
drug users is a mere palliative.  It does not eliminate the fact that major crime 
organizations are  able  to profit and  thrive  from  these  individuals’ marginalized 
status. 
 Regulatory policies regarding tobacco use present an edifying precedent for 
the regulation of harmful substances from a consequentialist perspective.  A 
consequentialist approach to regulating prostitution and drugs would, like in the 
case of tobacco, serve as a good source of revenue for the government, while 
leaving more resources to target predators like drug cartels and sex traffickers.  
Similar to the tobacco context, tax revenues from drugs and prostitution could 
help fund preventive efforts, such as educational programs on the harmful effects 
of drugs and the dangers of prostitution, in order to provide other options to 
individuals who would otherwise be lured into a life of drugs or be forced into 
prostitution. 

                                                                                                                         
 
243 See supra Part V. 


