
   

THE ISSUE OF CONSENT IN THE UN’S 
ANTI-TRAFFICKING CONVENTIONS OF 1949 AND 2000 

AND THE RAMIFICATIONS ON FEMALE SEX WORKERS’ 
RIGHTS IN THAILAND 

 
 
 
 
 
 
 

 
 
 
 

 
 
 

JENNIE ALEXANDRA WILLIAMS 
 
 
 
 
 
 
 

 
 
 
 
 
 

A THESIS SUBMITTED IN PARTIAL FULFILLMENT 
OF THE REQUIREMENTS FOR 

THE DEGREE OF MASTER OF ARTS (HUMAN RIGHTS) 
FACULTY OF GRADUATE STUDIES 

MAHIDOL UNIVERSITY  
2017 

 
 

COPYRIGHT OF MAHIDOL UNIVERSITY 



   

  



   

 



iii 

 

ACKNOWLEDGEMENTS 
 

 

This research simply would not have been possible without my main 

advisor and mentor, Dr. Sriprapha Petcharamesree, who despite my initial fumbles and 

headlong plunge into the foray of human rights academic research, provided me with 

an abundance of wholehearted encouragement and critical advice. I have benefitted 

immeasurably from her guidance and understanding. My appreciation also goes to Dr. 

Kanokwan Tharawan and Dr. Varaporn Chamsanit who provided a necessary 

enthusiasm and professional insight that elevated the quality of my research. I hope I 

have rewarded their trust and faith in me to do justice to a very complex and 

controversial subject. 

Although this research may be regarded as sensitive given the nature of the 

issues, I owe an immense gratitude to all those who readily agreed to participate and 

who engaged in very honest and interesting debates with me as part of the interview 

process. 

Lastly and always, to my family, who never waver in their unconditional 

love and support, who are steadfast in their belief in their daughter’s ability to do them 

proud, and are never surprised by the eclectic nature of my next project; to them I owe 

everything. 

 

       Jennie Alexandra Williams 



Fac. of Grad. Studies, Mahidol Univ.  Thesis / iv 

THE ISSUE OF CONSENT IN THE UN’S ANTI-TRAFFICKING CONVENTIONS 
OF 1949 AND 2000 AND THE RAMIFICATIONS ON FEMALE SEX WORKERS’ 
RIGHTS IN THAILAND 
 
JENNIE ALEXANDRA WILLIAMS 5638892 HPHR/M 
 
M.A. (HUMAN RIGHTS) 
 
THESIS ADVISORY COMMITTEE: SRIPRAPHA PETCHARASMEE, Ph.D., 
KANOKWAN THARAWAN, Ph.D. 
 

ABSTRACT 
The United Nations anti-Trafficking of Women and Children Conventions 

of 1949 and 2000 consider consent irrelevant and this has influenced national law. The 
research aimed at analysing the concept of consent in the anti-Trafficking Conventions 
and looked at how this impacted on domestic law in Thailand. It also examined the 
implications of ‘irrelevance’ of consent on the rights of women who choose to enter 
into the sex industry. The study employed different research methods that included 
primary and secondary evidence through the examination of Thai and Western 
philosophical and literary works, reports from international and domestic 
organisations, and analysing relevant legislation including the UN trafficking 
conventions of 1949 and 2000 and Thai trafficking, prostitution, immigration 
legislation and penal codes, from 1908 to 2008. Significantly, primary material was 
obtained from personal interviews with representatives from international and 
domestic organisations who deal directly with women and sex workers’ legal and 
human rights. The study revealed that consent was understood to be on a spectrum 
encompassing informed, coerced and forced, and relates directly to how women are 
perceived through legislation (as trafficking victims or criminals (illegal 
migrants/prostitutes)) and subsequently processed by policy makers (through 
rehabilitation, prison or forcible repatriation). The study concluded that women’s 
consent was a vital factor in legal cases, contributing to a victim or witness’s 
credibility and was evidentially crucial in the pre and post-trial process. In addition to 
identifying victims of sex trafficking from economically independent sex workers, and 
so is an important aspect of self-determination and agency. This research 
recommended that consent must be re-assessed at continuing intervals to ensure 
consistency with women’s human rights, and that there should be a growing consensus 
for an acknowledgement of consent, the decriminalization of prostitution and the 
women involved, in order to protect and enforce their human and legal rights. 
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CHAPTER I 

INTRODUCTION 
 

 

Introduction 
If you were to measure the standard of morality or level of human rights in 

any society, then you would examine how they treated their most marginalized group. 

Female sex workers exist in every society. These women therefore represent the most 

marginalized, exploited and vulnerable majority group. The terms ‘prostitutes’ and 

‘sex workers’ are used interchangeably. ‘Prostitutes’ and ‘prostitution” are used as per 

the drafting terminology in the legislation. ‘Sex workers’ and “sex work” are the terms 

coined by Carol Leigh as a more favourable description of the service provided and of 

the women who engage in the sex industry. Pro-prostitution advocates have adopted 

these latter terms, while anti-prostitution advocates retain the use of the former. 

Female sex workers are problematic; firstly because they are women and 

face daily gender discrimination in society and in the workplace; and secondly because 

they work within perhaps the most stigmatized and exploitative industry in the world. 

Despite the extraordinarily high demand for sexual services and the number of women 

who provide them, there are still no labour laws that protect them and no acceptance in 

a legislative or societal framework that guarantees their human rights or access to 

justice. During the drafting process of any international and Thai domestic legislation 

that references prostitution has consistently failed to consult any sex workers as to 

their necessity or relevance. The result has been to exacerbate an already engendered, 

discriminatory and oppressive legal platform that effectively condones arbitrary abuse 

and exploitation committed by authorities and society against them that renders them 

less than human. The trafficking discourse has aggravated this issue considerably 

through its specific reference to the exploitation of prostitution that is arguably 

interpreted by legislation and policy makers as conflating prostitution and/or the 

exploitation of prostitution, with sex trafficking, and undermines women’s agency 

through its inclusion of the ‘irrelevance of consent.” 
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What appears to be a significant problem is the gendered nature of the UN 

Conventions that encourage a correlation between sex trafficking and prostitution that 

focuses attention primarily onto women. The inclusion of the concept of consent that 

is the human right to self-determination, and determining that this is “irrelevant”, 

invokes a negatively moral default presumption that all women are vulnerable to being 

trafficked for sex, and criminalises the act and purpose of female migration. The 

polarized victim/whore discourse, championed by pro-abolitionists (Barry, 1979, 

1995; Mackinnon, 1991, 1997; O’Connor and Healy, 2006), has been a persistent 

challenge to a more socio-economic approach that advocates for labour and human 

rights for sex workers (Doezema, 1998, 2000, 2001, 2002, 2010; Obataka, 2006; 

Boonchalaksi and Guest, 1994; Jeffrey, 2002). Legislation that oppresses prostitution, 

together with immigration laws that restrict freedom of movement of women in 

general, and trafficking legislation that supports women’s perceived inability to 

consent, have all contributed to a deterioration of the human rights of female sex 

workers and women migrants globally.  

The suggested or actual conflation between sex trafficking and prostitution 

to tackle both phenomena is failing; Thailand being downgraded to Tier 3 for 2014/15 

despite already having and implementing expansive trafficking, immigration, and 

prostitution legislation. According to the 2016 TIP report, Thailand is still only on the 

Tier 2 Watch List, reflecting that there is a persistent lack of success in eradicating sex 

trafficking, with prostitution remaining a growing industry, but one that lacks structure 

and is highly exploitative of female sex workers. 1 Surely a new approach needs to be 

considered and administered to release the women from the untenable situation of 

economic necessity and providing a sexual service that is in constant demand; while 

suffering the exploitative consequences of working within a criminalized industry that 

is blamed and oppressed as the cause of sex trafficking.  

This thesis proposes that a review of the concept of consent needs to be 

encouraged to recognize its importance and consequences not only by acknowledging 

1 http://www.state.gov/j/tip/rls/tiprpt/countries/2016/258876.htm 

 

 

                                                            

http://www.state.gov/j/tip/rls/tiprpt/countries/2016/258876.htm
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the agency of women, but also in its understanding and application of legislation, 

policy-making and grassroots programmes, to enforce and sustain female sex workers’ 

and all women’s socio-economic agency and human rights. 

The research firstly considers the meaning of consent and its relevance to 

identify as humans in law and society, both from a Western and Thai perspective. It 

reviews the spectrum of informed, coerced and forced consent and how these are 

perceived; ranging from within a morally sexual context with allegations of 

prostitution being a form of gender-based violence and irrelevance of consent being 

presumed, to alternatively, the liberal context that assigns a more socio-economic 

structure, acknowledging and respecting the agency and consent of women. It will 

discuss the relevance of reinforcing affirmative and informed consent and raising 

awareness of the principle of consent to both men and women as to its pertinence and 

relevance in elevating the status of sex workers and women in general. 

Secondly, it will explore the criticisms as to why the concept of consent 

was included in the trafficking conventions and deemed to be irrelevant, particularly 

considering that consent is inextricably linked to self-determination and is a 

fundamental human right (Obataka, 2006; Jeffrey, 2002). There was much debate over 

whether it should form part of the trafficking definition as noted in the travaux 

préparatoires, with concern noted as to the consequences for the women if it was. For 

example, it may obscure victim identity if a woman who consents to being a prostitute 

is also deemed a victim of sex trafficking. Is this not different to a woman who does 

not consent to it and is a genuine trafficking victim, or is it better to err on the side of 

caution and presume all women, especially migrants, are victims? Has its inclusion in 

the trafficking legislation benefitted the intended female victims by encouraging 

protectionist policies, or has it caused more harm to both them and consenting migrant 

women? Further complexities surrounding the definitions of trafficking, exploitation 

and the concept of consent has exacerbated legal ambiguity with evidence to suggest 

that the concept of consent is indeed relevant and needs to be recognised and applied 

to ensure a democratic and just legal system. 

Thirdly, a review of Thai prostitution, trafficking, and immigration 

legislation will explore how the concept of consent has affected these laws. While 

there is a clear focus on women and specifically female sex workers, it will examine 
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the consequences to their legal and human rights, as their identity is often blurred and 

potentially ignored as a result of consent being deemed irrelevant.  

 Finally, by way of conclusion, the question of whether consent should be 

considered relevant in the existing or future legislation and policies affecting sex 

trafficking and female sex workers will then be discussed. This will include assessing 

the benefits of decriminalizing prostitutes and prostitution; alternative immigration 

policies and allowing sex workers access to social welfare and legal redress for 

exploitative labour practices and abuse. 

 

 

Research Problems 
 

Legislation 

The Bill of Rights grant the right for all humans to choose their own 

occupation, freedom of movement and freedom of thought among others, but currently 

international law and Thai law both consider the “consent” of women to undertake sex 

work as “irrelevant”, and that arguably leaves them identified as trafficked victims, 

bereft of agency and vulnerable to exploitation. The 1949 United Nation’s Trafficking 

Convention conflates sex trafficking with prostitution with calls to abolish both. This 

legislation has not been repealed, despite the later and arguably more influential 

Palermo Protocol in 2000 (PP), as part of the UN’s Convention on Transnational 

Organised Crime.  This protocol establishes that the exploitation of commercial sex is 

to be regarded as sex trafficking and not consensual sex for business purposes. In 

lacking a definite definition for exploitation and prostitution, and conflating them both 

with sex trafficking, it can be subjectively interpreted that the ability for women to 

“consent” to commercial sex work is either vitiated and/or ignored.  

The PP specifically concerns itself with women and children, which not 

only marginalizes women but in so doing infantilises their adult status to one of a 

minor and renders them legally incapable of making autonomous decisions under 

international and national law. The convention is also principally associated with sex 

trafficking, as it specifically mentions prostitution as opposed to any other form of 

trafficking (fishing, agriculture, construction work, garment industry, etc.) However, 
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there are reasoned arguments to suggest that as the protocol states “exploitation of 

prostitution” that this does not cover all forms of commercial sex work and that you 

cannot consent to being exploited or trafficked. These arguments will be reviewed in 

addition to the difference between being consensually smuggled and how consent 

could be vital in correctly identifying trafficked victims as opposed to female 

migrants.  

Thai national law contains these trafficking definitions in their sex 

trafficking, immigration and prostitution legislation,, but has gone further by 

specifically including prostitution as a form of exploitation. This means that all forms 

of prostitution are exploitative and come under the definition of trafficking and so 

perceives all female prostitutes as being trafficked. Thai trafficking, immigration and 

prostitution laws dating from 1908 have been fully reviewed and assessed. The results, 

overall, are that the laws appear comprehensive but antithetical, creating a 

discriminatory interpretation of the women being perceived as either victims or 

criminals, sometimes both, and so impacting on their human rights. International and 

Thai national legislation therefore conjoins the crime of sex trafficking with the 

business of sex work and so implicates all sex workers as criminals and/or victims. 

Sex workers’ human right to the freedom to choose an occupation that provides a 

service that is in high demand, is therefore being obstructed by international and 

national legislation. By highlighting and restricting the ability of women to 

consciously make a decision to migrate for work, not only breaches internationally 

recognized and respected human rights standards, but compounds the marginalization 

of women and suppresses their ability to achieve independence and equal rights. 

Current legislation therefore appears to fail to consider the intentions of 

the women involved and instead determines that state intervention by way of policy-

making adhering to this victim perception, is required in deciding what is best for their 

rescue, recovery, and restitution, and how this is to be achieved - often against the 

women’s wishes and rarely in their best interests. This potentially misguided policy-

making seems to perpetuate a sphere of prejudice against women that denies them the 

recognition that they are capable of consenting to making difficult and often 

courageous decisions to improve their and their family’s lives, and should be afforded 

a reasonable, safe and effective alternative with their participation.  
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Objectives of Research 
This study aims to define “consent”, considering coerced, forced and 

informed. It will explore the association with agency and self-determination and 

evaluate why the concept of consent may be considered irrelevant in international and 

Thai domestic trafficking law, and how it affects the human rights of women and 

female sex workers. By comparing and analyzing the understanding and application of 

“consent” by human trafficking and sex worker practitioners, this research hopes to 

highlight the continuing issues that are resulting from the persistent conflation of sex 

work and sex trafficking and the consequences this has on sex workers and women’s 

rights. This paper will then assess whether the irrelevance of  “consent” in trafficking 

legislation affects the current perception that prostitution and sex trafficking are 

regarded as a deleterious symbiotic relationship and perhaps should instead be viewed 

as a dichotomy of the crime of sex trafficking on one side and a legitimate form of 

work on the other. Anti-prostitution and pro-sex worker advocates organisations and 

literature will be analysed in light of the issue of “consent”, to consider the credence of 

their arguments. The human rights implications of legally recognizing consenting 

female sex workers as being legitimate and autonomous and the significance of 

alternative policies on empowering women’s global rights and sex workers’ rights will 

then be assessed.  

 

 

Research Questions 
1. The UN Trafficking Conventions of 1949 & 2000 consider “consent” 

as “irrelevant”. What is consent and how important is it as a concept? 

2. How and why is consent considered ‘irrelevant’ in the UN Conventions 

of 1949 & 2000? 

3. What are the implications of the irrelevance of consent in Thai 

trafficking legislation on the human rights of female sex workers in Thailand?  
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Research Methodology 
 

Legal Analysis 

Both the UN’s Convention for the Suppression of the Traffic in Persons 

and of the Exploitation of the Prostitution of Others (1949); and the Protocol to 

Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 

supplementing the United Nations Convention against Transnational Organized Crime 

(2000), (Palermo Protocol/PP) are reviewed as to why the concept of consent was 

included. Thai legislation in relation to penal codes, prostitution, immigration and 

trafficking will then be analysed from 1908 to 2008: Contagious Diseases Prevention 

Act 1908; Trafficking in Women and Girls Act (Anti-Trafficking Act) (1928); 

Suppression of Prostitution Act (1960) amended by the (Prevention and Suppression 

of Prostitution Act B.E. 2539) (1996); Act on Entertainment Places, B.E. 2509, 

(1966); Immigration Act B.E. 2522, (1979); Measures in Prevention and Suppression 

in Trafficking in Women and Children (1998) amended in the (The Anti-Trafficking in 

Persons Act B.E 2551) (2008).  

 

Document Research 

This encompasses a compilation of academic works and reports from 

international and domestic organisations. The concept of consent will be examined 

through a Western and Thai philosophical context, by comparing philosophers such as 

Perske, 1972; Wertheimer, 2003; and Jones, 2012, with radical and liberal feminist 

writings.  

These arguments encompass consent on a spectrum specifically including 

informed, coerced and forced consent. Each form of consent has a direct bearing on 

how prostitution is regarded. Radical feminists such as Kathleen Barry, Catherine 

MacKinnon and Coalition Against Trafficking in Women (CATW) argue that 

prostitution is a form of violence and perceived as the major, if not sole contribution 

and cause of the crime of sex trafficking, that would presumptively negate consent. 

Consent should, therefore, indeed be irrelevant in trafficking legislation because you 

cannot consent to a form of violence and the concept is required to protect women 

from the abuse of prostitution and advocate for its abolition. In comparison, 
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organisations such as the Global Alliance Against the Trafficking in Women 

(GAATW) argue that informed, and in some cases coerced consent, should be 

recognized and placed within an economic framework. Consent in its legal framework 

will therefore also be considered as a basis of a human and legal right to form a 

credible and valid defense, or if it should be negated as a method of protection from 

harm.  

As this legislation affects women (and children, although they are by legal 

definition unable to consent), and specifies (the exploitation of) prostitution as a form 

of sex trafficking, these consequences are directed primarily at female sex workers. So 

what is consent and why is it important to recognize as a contribution to women’s 

rights? How is the irrelevance of consent in international legislation being interpreted 

by organisations involved in protecting and promoting women’s human rights in 

Thailand? What are the consequences of these differing ideologies and policies being 

implemented on women’s and sex workers’ rights in Thailand? These questions will 

be explored and legislation analysed to highlight human right violations, with 

recommendations to re-establish and protect female sex workers’ rights and women’s 

rights globally. 

 

Interviews and Field Observation 

Nine domestic and international organisations were chosen to obtain a fair 

and representational perspective of differing views including pro and anti-prostitution 

and a neutral stance. These included two UN agencies; Empower Foundation, a sex 

workers organization based in Thailand; the International Labour Organisation (ILO), 

that recognizes prostitution as work; Alliance Anti-Traffic (AAT), an organisation 

based in Thailand that rescues, rehabilitates, repatriates and reintegrates victims of 

trafficking and are anti-prostitution; Nightlight International that rescues and restores 

those who are negatively impacted by sex trafficking and sexual exploitation; 

Amnesty International (AI), an organization that has since 2015 moved towards 

advocating for the human rights of sex workers; the Law Reform Commission of 

Thailand (recently abolished), an agency that independently advises the government 

on revisions and developments of law to ensure consistency with the constitution and 

the people they affect; and the Foundation for Women, a domestic NGO that is 
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concerned with women’s human and legal rights and recognizes women’s right to 

choose commercial sexual services as sex work. 

Both Thai and Western representatives, in addition to two Thai human 

rights lawyers, were carefully chosen and interviewed to provide their personal views 

and their organisation’s stance in response to the research questions. The named 

participants were: Liz Hilton, Mallie, O, Omsin, Fah and Molly, representatives from 

EMPOWER Foundation; Chulasek Kaewkan, a human rights lawyer, formally of the 

Law Reform Commission; Jurgen Thomas, Project Director of Alliance Anti Traffic; 

Usa Lerdsrisuntad, Programme Director of the Foundation for Women; Piyanut 

Kotsan, Director of Amnesty International, Thailand; Sunee Chaiyarose, Lecturer at 

Rangsit University, former President of the Law Reform Commission and Member of 

the Human Rights Committee and Commission; Annie Dieselberg, Founder and 

Director of Nightlight; Somchai Homlaor, a well respected and active human rights 

lawyer and former President of the Law Reform Commission. Also interviewed were 

three representatives from UN agencies, including the ILO, who all requested 

anonymity. Their knowledge, experience and expertise are current and professional to 

ensure a full and accurate knowledge of the issues being researched, and in providing 

an extensive understanding and portrayal of their organisations’ professional approach.  
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Name Age Organisation Occupation Date & Place Criteria used 

Chulasak 

Kaewkan 

29 Law Reform 

Commission 

(LRC) (as was) 

Human Rights Lawyer 9/10/15 

True coffee, 

Bangkok 

Guidelines and consent 

forms emailed and 

signed; recorded personal 

interview 

Jurgen 

Thomas 

43 Alliance Anti- 

Traffic 

International Project Director 19/10/15 

AAT offices 

Bangkok 

As above 

Mallie, Liz 

Hilton, O, 

Omsin, Fah, 

Molly 

50+ Empower Sex Workers; advocates; 

student; health educator; 

teachers 

22/10/15 

Can Do Bar, 

Chiang Mai 

As above 

Usa 

Lerdsrisuntad 

53 Foundation For 

Women (FFW) 

Programme Director 4/11/15 

FFW office, 

Bangkok 

As above 

UN 

Representative 

 A UN Agency Officer 6/11/15 

UN Building, 

Bangkok 

As above 

Annie 

Dieselberg 

52 Nightlight Founder and CEO of Nightlight 19/11/15 

Nightlight 

offices, Bangkok 

As above 

UN 

Representative 

 ILO Officer 1/12/15 

Chu, Bangkok 

As above 

 

Somchai 

Homlaor 

 

67 

 

Front Line 

Defenders 

 

Human Rights Lawyer; 

Chairperson, Cross Cultural 

Foundation and Secretary, 

Human Rights and 

Development Foundation, 

Thailand 

 

3/12/15 & 

23/2/16 

Lawyers office, 

Paksin Building 

 

As above 

Sunee 

Chaiyarose 

62 Rangsit 

University, 

Thailand 

Professor Rangsit University, 

Thailand; Commissioner 

National Human Rights 

Commission Thailand; Board 

of Committee for Gender 

Relations; Member of 

Constitutional Drafting; Ex-

Vice President of the LRC 

15/1/16 

Labour Office, 

Bangkok 

As above but with a Thai 

/ English translator 

UN 

Representative 

 A UN Agency Officer UN Building, 

Bangkok 

As above 

Piyanut 

Kotsan 

40 Amnesty 

International 

Director AI office, 

Bangkok 

As above 

 

Scope 

Throughout this paper, consent is only considered in relation to cis adult 

women, regardless of sexuality and who are fully compos mentis. It is recognized that 
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men, children and transsexuals are involved in the sex industry and are also trafficked 

victims, however these arguments are outside of the scope of this thesis and will not be 

considered. Although the age of consent is clearly relevant, the legal age in Thailand is 

accepted as stated by law and no arguments relating to the age limit are discussed. 

Adult women are the most predominant group able to represent themselves in social, 

legal and political arenas, but who are consistently disproportionately under-

represented and their needs and rights ignored as a consequence. They are also often 

regarded as the people devolved to continue their own traditions and cultures and carry 

the responsibility for the survival of their families, yet their own human rights and 

issues are consistently violated. This has instigated the relevance and necessity for this 

research to help explain why this behaviour is so pervasive and how it can be rectified.  

The point of this thesis is not to promote prostitution, nor to encourage 

women to enter into it. The aim of this thesis is to highlight the importance of 

understanding consent and how this is translated into practical implementation of its 

resultant policies; to acknowledge that despite thousands of women consenting to 

become a sex worker for a variety of reasons, including socio-economic necessity, are 

currently prevented from exercising their human rights and are bereft of the labour 

rights, that are established and enforced for everyone else. It is also to research and 

explore what violations to women’s and sex workers’ rights are being potentially 

caused as a result of current international and Thai anti-trafficking legislation. This 

paper is also challenging the success of the policies flowing from current legislation, 

in being able to correctly identify actual victims of the crime of sex trafficking through 

the paradigm of consent and whether there is a need to undergo a policy reform on 

measures of prevention and rehabilitation. Although recommendations are made in 

Chapter 5, details of the exact nature and extent of these policies are outside of the 

remit of this paper.  

This research is approached from a legislative perspective. Ethnographic 

and socio-economic issues have considerable influence on both trafficking and sex 

work, and although are mentioned and referenced in this paper, any further discussion 

is outside of the scope of this paper. Further research relative to authorities’ 

(government and police) attitude to the decriminalization of prostitution; the 
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perception of gender violence in Thai society; and the methods of introducing labour 

laws to include sex workers or entertainment service providers, are recommended. 

 

 

Limitations  
Three of the interviewees did not consent to their identities being revealed 

and wished to remain anonymous. The other eight interviewees consented to their 

names being associated with the research. This has led to some inconsistency, but has 

not affected the content or context of their statements or opinions. Some of the 

organisations originally intended to be included in this research were unable or 

unwilling to participate. Notably, CATW did not respond to numerous requests for an 

interview despite their fierce and encompassing stance against prostitution and the 

immorality and violence that they state are associated with it. As an international 

organization that has considerable influence politically and contributes to policy 

making concerning sex workers, sex work and trafficking, their contribution was 

considered important to obtain for this work. GAATW and UN Women were 

unfortunately unavailable within the research time restraints.  

Language was a limitation with specific reference to Thai legislation and 

Thai literature on consent. The Prostitution Act 1960 was only available in Thai and 

required a translation. There may be some element of misunderstanding that may not 

be true to the original. There was also only one Thai text regarding consent that was 

located with the help of Somchai Homlaor. The author was unable to locate any others 

within the research timeframe. Any analysis of Thai law and the concept of consent, 

are therefore based on the interviews with Somchai Homlaor, the translation of the 

Thai text and the author’s own analysis and conclusions. All interviews, except one 

(Sunee Chaiyarose), were undertaken in English, and a translator was obtained with a 

retention of confidentiality.  

 

 

Ethical Issue 
Questions were forwarded to each person prior to the interview, with a 

request for the researcher to be contacted for further information if so required. 
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Consent forms were also forwarded and all were signed at the time of the interview. 

Written transcripts were undertaken during the interviews and tape recorded with 

permission and then typed up immediately to ensure as accurate a representation as 

possible. Confidentiality of each of the interviewee’s identity and accuracy of quotes 

has been consented to. 

The researcher is an experienced interviewer through her 12 years of 

practice as a lawyer and is aware of potential anomalies that may be factored into the 

interview technique, the analysis and the results. The researcher has assured the 

interviewees of the option to withhold their identity and to review the final copy prior 

to publication. No inherent ethical issues were experienced in relation to any 

authorities, as no sensitive data was requested or offered. Information is based on 

opinions and stated missions in relation to practices, legislation and policies that affect 

sex workers and women’s rights in Thailand and beyond. It is recognized that this 

research subject may be regarded as culturally sensitive by Thai society, but it is 

important to challenge current norms that potentially cause women harm and violate 

human rights. 

 

 

Significance 
At a time where public awareness is increasing in relation to positive 

sexual consent and the recognition of the importance of its value and significance in 

women being able to have control over her own body, consent is an important factor in 

protecting and empowering women. With Amnesty International voting in 2015 to 

advocate for the decriminalization of sex workers to assure their human rights and the 

continuing issue of trafficking for sex, this is a crucial time for potential legislative 

and policy review.  

This research considers the definition and current understanding of consent 

and how this is interpreted when drafting policies and developing programmes about 

sex workers’ and women’s issues, particularly in supporting and protecting their 

fundamental human rights. It intends to question why it is currently the case that 

women’s ability to consent to exploitation, including commercial sex work is judged 

to be irrelevant, in addition to the consequences of the implications when applying 
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current practices in the Thai national and international arena. The apparent 

contradictions of international and national legislation, which should uphold and 

protect sex workers and women’s human rights and dignity, could instead be 

encouraging further abuse of these rights. The current legislation seems inconsistent 

with the nature of and need for basic human rights, particularly for the most vulnerable 

in society. It is designed with the intention to highlight the necessity to focus on 

women’s agency in recognizing consent and assist in the restoring and advancement of 

sex workers’ labour rights and women’s human rights.  

 

 

Thesis Structure 
Four chapters will follow answering the three research questions and the 

conclusion. Chapter 2: The UN Trafficking Conventions of 1949 and 2000 consider 

“consent” as “irrelevant”. What is Consent and how important is it as a concept? This 

chapter explores the concept of consent within a philosophical and legal context and 

considers a Western and Thai perspective. It concludes that consent is relevant and a 

crucial human right. Chapter 3: How and why is consent considered ‘irrelevant’ in the 

UN Conventions of 1949 & 2000? Considers the concept of consent in the UN 

Trafficking conventions of 1949 & 2000 and the surrounding discourse of the 

inclusion of the principle of the irrelevance of consent. Chapter 4: What are the 

implications of the irrelevance of consent in Thai trafficking legislation on the human 

rights of female sex workers in Thailand? Explores whether the concept of consent has 

influenced Thai domestic legislation and the consequences on female sex workers and 

women’s human rights. It also touches upon the issues of sex trafficking and 

prostitution as significant in contemporary Thai socio-economic society. Chapter 5: 

Conclusion: Should Consent be relevant in international and Thai domestic law? 

Discusses the consideration that consent is a significant human right both within law 

and society. It explores how consent should be acknowledged by legal and human 

rights practitioners and applied in practice. If these recommendations are adopted, an 

improvement in sex workers and women’s legal and human rights are anticipated not 

just within Thailand but on a global basis. 
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CHAPTER II 

CONSENT, CONCEPT, RELEVANCE AND IRRELEVANCE 

 

 

Introduction 
In the West, consent is a complex matter involving many emotive and 

conflicting ideas that affect a multitude of issues involving the governance of women, 

sex, gender, society, legislation and politics. In order to understand why consent was 

eventually included into the 1949 and 2000 UN Trafficking Conventions, it is first 

necessary to understand what is meant by consent and how important it is as a concept. 

This chapter will follow a thorough deconstruction of the concept of consent primarily 

from Western philosophy and its place in a legal context. It will then consider the Thai 

understanding and use of the concept utilising the same format.  

The exploration of consent in this chapter will highlight the critical 

importance of the concept in the West, including its origins as a vital aspect of what it 

means to be human and as a fundamental human right; a form of empowerment of the 

individual (and specifically women) against State power; and the challenges the right 

to consent brings to gender equality within a patriarchal society. This chapter will 

analyse consent through the paradigms of the historical and contemporary 

philosophical and legislative contexts including liberal and gendered sexual theories. 

There are, however, very few documents available either in Thai or in English 

regarding consent from the Thai perspective. Conclusions have been based on an 

interpretation of the Thai penal codes and interviews. 

 

a. Philosophy of Consent & Human Rights 

Article 1 of the International Covenant on Civil and Political Rights 

(ICCPR) and International Covenant on Economic, Social and Cultural Rights 

(ICESCR) state that “All peoples have the right of self-determination. By virtue of that 

right they freely determine their political status and freely pursue their economic, 

social and cultural development.” These rights are to be “protected by the rule of law”. 
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The fact that the issue of “dignity” and self-determination” are included in the first 

articles of the Bill of Rights indicates their significant importance. Some may interpret 

this article as being relevant to a group of “peoples”, however, if a group can be 

assigned the right of self-determination, then it stands to reason that each individual 

within that group must also have that inherent right. 1 Self-determination is a key 

concept that allows us to be regarded as humans and determines our rights. 

The Oxford English Dictionary explains “self-determination” to be a 

“process by which a person controls their own life” so that one is autonomous. In 

being bestowed with self-determination, you have the autonomy and capacity to 

consent. ‘Consent’ means to give “permission for something to happen or agreement 

to do something.” Autonomy, self-determination, and consent are therefore 

inextricably linked and further considered in philosophy and law to be essentially and 

uniquely humanistic. 

John Locke’s idea that “every Man has a Property in his own Person” 

(Locke, 1988, p. 305) reinforces the idea that everyone has self-ownership with the 

idea of non-domination of one over another. The philosopher Angyl as quoted in 

Weheymer, et al (2003) goes further that they are a force of nature: 

 

“without autonomy, without self-government, the life process could 

not be understood. Selection, choice, self-regulation, adaptation, 

regeneration are phenomena which logically imply the autonomy of 

the organism.” (Weyheymer, 2003, p. 14) 

 

For a human to function at their highest capabilities requires autonomy, 

self-determination and the ability to consent. This essence of control of one’s life 

needs to be respected and protected by law. If this self-control was to be removed, 

then the moral burden of that restriction falls on those who instigated it. “Persons 

should be free to choose and act without controlling constraints imposed by others.” 

(Faden, Beauchomp and King, 1986, p. 8). 

However, should everyone’s right to self-determination and consent be 

unfettered and if so, what would this mean to the rule of law? Article 1 of the ICESCR 

1 A further examination of this principle is outside the remit of this thesis 
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and ICCPR state that everyone can “freely pursue their economic, social and cultural 

development.” (Faden, Beauchomp and King, 1986, p. 14) suggest that this decision 

should therefore depend on the maximum benefit to the person’s welfare. So as long 

as the person is consenting to something that they benefit from, there should be no 

restriction on the ability to consent or the act consented to. But who should make this 

decision and based on what criteria? Although respect for autonomy is a prima facie 

claim, it arguably doesn’t have an absolute right above all others and must still be 

weighed against challenges that may undermine this right. For example, if something 

consented to is detrimental to women’s morality, then that could over-ride that 

person’s consent. Benedet (2013) and Barry (1979; 1995) argue that a woman cannot 

consent to prostitution as it equates to a violation of her dignity. In this situation, the 

concept of consent should be restricted and the act restrained by law. 

In a situation of conflict over whether something is immoral or a right, and 

whether it necessitates the intervention of the law, how should this be decided? 

Certainly, the question of whether to over-ride the consent of someone smacks of 

paternalism and suggests that the person knows their own mind less than the 

authorities that have taken away that choice. Bergelson (2008) states that in a situation 

of state versus an individual, the short-term or long-term harm or damage should be 

considered. So potentially for international law to simply state that “consent is 

irrelevant” could arguably be too dogmatic and overly protective. Although this 

intention may be by no means incorrect, it must be subject to genuine concerns for the 

security of the women involved. However, often with excessive protective measures 

comes implementation creating suppression of those very people it is supposed to 

protect. (This will be discussed further in Chapter 3) 

Where an imbalance exists between the autonomous right of the person 

against the potentially harmful consequences, should they still be allowed to exercise 

their consent? Bergelson thinks not, “in cases of a conflict between autonomy and 

dignity, the former ought to yield.” (Bergelson, 2008, p. 122). Dignity is so inherently 

associated with humanity that consent cannot defend its violation. Dignity should be 

considered as a social construct and is therefore subjective. W.D Ross (1930) suggests 

that the “prima facie duty refers to a duty always to be acted upon unless it conflicts 

on a particular occasion with an equal or stronger duty.” However there are neither 
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agreed rules on the hierarchy of the various duties or principles nor who should 

ultimately decide them, and so the debate continues as to what has the higher standard 

and what should take precedence.  

Weyheymer, et al (2003) argues that external socio-economic factors 

should be considered that may consequently restrict the level of a person’s autonomy. 

However, they conclude that even in this situation, everyone should still retain that 

autonomy; so laws and the structure of society should protect the right to autonomy 

and consent, and should not reduce or remove that right. This is supported by Perske 

(1972) who states that governments should not restrict or prohibit their citizens from 

consenting despite the potential or evident risks associated with it. To do so would be 

a form of oppression; and consequently, laws that limit or consider consent irrelevant 

are therefore oppressive.  

A representative of a UN agency agrees in that “you can consent to 

exploitative working conditions…if there is transparent disclosure… as many migrant 

workers and other communities do in this region and beyond on a day to day basis”2 

Annie Dieselberg concurs, “legislation produced to protect, actually disempowers 

them.”3 Sunee Chaiyarose agrees that “if they choose to [be a prostitute] then they 

should have their rights respected.”4  

So, women should therefore have their right to migrate respected, 

regardless of reason, and if a woman consents to being a prostitute, or working in 

exploitative conditions, then it is her right to do so, and it is the compunction of 

society and the law to respect and protect that right and choice. However, opponents 

would disagree in that the law protects the dignity of people and overrides automatic 

autonomy. Indeed, although exploitation per se is unacceptable and should continue to 

be addressed, the point here is whether or not women’s consent to assessing and 

accepting exploitation should be irrelevant. 

An example of this debate is whether prostitution should be 

decriminalised. It has become a polarized dichotomy where pro-legalization supporters 

place it within an economic context that recognizes consent as a human right of those 

women to self-determination and economic development. Opponents place 

2 Interview 11th March 2016 
3 Interview Annie Dieselberg 19th November 2015 
4 Interview Sunee Chaiyarose 15th January 2015 
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prostitution squarely within a morality framework and argue that any consent cannot 

be valid considering its essential immorality and the negative impact on society; Annie 

Dieselberg says that “given another decent choice, they would never consent to 

prostitution.”5 So should prostitution be respected or restricted by law? The issue of 

consent and its validity is at the core of this disparity and will be discussed for further 

clarity below by considering the spectrum of consent, notably informed, coerced and 

forced consent, within a socio-economic and morality context.  

 

b. Informed, Coerced and Forced Consent 

 

Informed Consent 

According to Weyheymer, et al (2003) and Jones (2012), self-

determination and thereby consent, is about making a decision with free-will and 

knowing one’s own mind, but with the ability to recognize the impact of numerous 

determinants including external factors ie economic forces / circumstances. Faden, 

Beauchomp and King (1986) explain that respect for autonomy is a moral principle 

associated with informed consent, maintaining the importance of individual freedom 

of choice. In the personal sphere, it has come to mean an understanding of the 

circumstances and making a choice based on those factors.  

 

A representative of a UN agency says that consent “is an expression 

of agreement based on a transparent disclosure of information.”6 The 

Officer from ILO, “when you are not freely able to control your own 

decisions…then consent becomes less relevant.”7 Usa Lerdsrisuntad 

from FFW agrees8 that it is “important to recognize women’s consent 

to sex work” and that the concept of consent was important to be 

recognized. Empower stated that “If you have the ability and freedom 

to refuse, then you have the ability to consent or refuse consent. 

Whatever anyone, including sex workers decide, should be 

5 Interview Annie Dieselberg 19th November 2015 
6 Interview November 6th 2015 & 11th March 2016 
7 Interview 1st December 2015 
8 Interview Usa Lerdsrisuntad 4th November 2015 
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respected.”9 Jurgen Thomas said that “there is a range of consent that 

they have experience with…but not come across any who are there for 

the enjoyment of it” and women who “may say they consent…but it is 

not something in reality they would wish to do.”10 

 

Shroedar (2009) stated that there are four elements necessary to elicit 

informed consent: (a) capacity to consent; (b) full disclosure of all relevant 

information; (c) adequate comprehension of disclosed information by the receiving 

party; and (d) a voluntary decision to agree. The premise is that both the person 

receiving as well as giving the information are equal in status; both set of values are 

respected and are not used to further someone else’s interests to that other person’s 

detriment.  

The British Sociological Association Guidelines11 (2002) “it may be 

necessary for the obtaining of consent to be regarded, not as a once-and-for-all prior 

event, but as a process, subject to renegotiation over time.” It is not therefore just a 

matter of obtaining consent for a certain situation with a presumption of continuance 

in perpetuity; it is something that is based on acknowledging that person’s right to 

change their mind according to the evolving circumstances as they are perceived. A 

woman’s consent therefore must be elicited during these times of change in the event 

it has been withdrawn. This would acknowledge and respect her autonomy and self-

determination to decide what is best for her in that new situation.  

To date, placing consent in a sexual context seems to obscure its true 

meaning and validity, as can be seen in numerous rape cases of sleeping or comatose 

women, or sex workers who have agreed to one sexual act but are forced to commit to 

another, where men have claimed unlimited consent due to a presumption or 

expectation of a continuing existence of it being previously provided. However, 

placing consent in a non-sexual context may clarify things somewhat. For example, 

you ask someone if they would like a cup of tea and they agree, so you make them a 

cup. However, upon your return they have fallen asleep, but you do not proceed to 

9 Interview Empower 22nd October 2015 
10 Interview Jurgen Thomas 19th October 2015 
11 The British Sociological Association Guidelines para.25. Available at: 
http://www.psi.uba.ar/academica/carrerasdegrado/psicologia/sitios_catedras/obligatorias/723_etica2/ma
terial/normativas/british.pdf 

                                                           



Fac. of Grad. Studies, Mahidol Univ.   M.A. (Human Rights) / 21 
 

pour the tea down their throat thinking and presuming they still want it. Similarly, if 

they change their minds when you present the tea to them, you don’t force them to 

drink it regardless. Or, if you then make them coffee instead which they didn’t agree 

to, you don’t insist they consume it. 12 To present it in this form, it seems absurd to 

continue to presume consent exists, so why is this the case in any situation involving a 

woman and sex? A change in circumstances requires an automatic reassessment of the 

existence of consent and under no circumstances should it be ignored or regarded as 

irrelevant.  

So, in sexual terms, this means that the woman should be aware of what is 

to take place and in agreeing should garner some form of benefit from the encounter as 

well as the man – whether in the form of desire and/or cultural and/or financial. 

Essentially, this places informed consent within an economic and legal framework and 

is a format that is supported by Amnesty International who advocate for the freedom 

to negotiate terms and conditions of work.  

 

Piyanut Kotsan commented that “sex workers and clients agree on 

service for payment, [and are] free to enter into the business.”13 Usa 

Lerdsrisuntad agreed, “Consent means to choose, making a decision 

and to consider the reason behind the consent”14; as did Mallie from 

Empower, “consent means to have room to negotiate, understand 

their circumstances and can either accept, reject or renegotiate their 

terms.”15 

 

Philosophical consent by an autonomous being from both a Thai and 

Western perspective then is paramount to being identified and evidenced in any given 

situation. The failing of which may prove there to be no consent and as will be seen 

certainly in the Western legal context, can be the difference between a mutually 

agreeable act of sex or being smuggled as an illegal migrant, and a serious crime such 

as rape or trafficking. 

12 The tea comparison (https://www.youtube.com/watch?v=pZwvrxVavnQ) 
13 Interview Piyanut Kotsan 5th April 2016 
14 Interview Usa Lerdsrisuntad 4th November 2015 
15 Interview Empower 22nd October 2015 
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O’Connell Davidson (2008) is of the opinion that contractual consent is 

fundamental to political and economic relations in a liberal society; 

 

“allows autonomous, self-interested, atomized individuals to make 

connections with each other that are mutually self-serving, but to 

retain the power to sever those connections once the contract has been 

executed and/or the relationship is no longer to their interests.” 

(O’Connell Davidson, 2008, p. 62) 

 

Yet there is concern as to the kind of contract a person can agree to, the 

type of person who can agree to it and under what conditions they agreed or were 

expected to agree. The question of capacity to consent has usually been presumed for 

adults who are deemed legally compos mentis, but revoked for minors and those who 

fall below the standard of a reasonably competent person ie the mentally disabled – 

although historically and in practice this has affected women generally, the poor and 

those of a racial and ethnic minority, all who are considered incapable of consenting 

and requiring a usually male legal representative (Kennedy, 2005; Doezema, 2001). 

This is important because historically women were not regarded as reasonably 

competent and were often not allowed to enter into legal contracts as a consequence, 

so their ability to consent was legally and socially perceived to be of limited value. 

This disenfranchisement leaves women vulnerable, as they are then required to rely on 

male-dominated state authorities to represent their best interests. Questioning and 

ignoring consent constantly undermines the credibility of women.  

It is therefore imperative for the concept of consent to be re-associated 

with and restored to all women, as a clear form of empowerment of her agency and 

independence. Women do not need authoritative representation, male or otherwise, to 

determine their life choices.  

 

Usa Lerdsrisuntad believes that “respect the right of the women to 

choose and are interested in their best interests”16 and Piyanut Kotsan 

would “never support entering [prostitution] without consent or being 

16 Interview Usa Lerdsrisuntad 4th November 2015 
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forced into it.”17 Mallie from Empower, “the right to consent is vital 

to a sex worker, as it involves the right to accept but also the right to 

refuse a client…and includes assessing the best job for the most 

money.”18 Empower support the view that choosing sex work, having 

the independence of their working hours, with whom they work and 

how, is empowering, and so acknowledging consent is crucial so their 

agency is recognized.  

 

Sullivan (2007) recognizes a constructed nature of consent within a 

contractual legal framework so that the terms and conditions are clear and agreed. Any 

deviation must either be consented to prior to the act, or be pursued as a breach of 

contract and/or a criminal charge. Leigh (2004) argues that anti-prostitution laws 

undermine sexual autonomy as they prevent sex workers entering into sexual contracts 

that would provide protection and stipulate the terms and conditions.  

 

Chulasak Kaewkan believes that “if recognize consent, it helps 

legitimize sex work and establish[es] their rights.”19 Empower, “It 

would help to decriminalize sex work and is a step in the right 

direction towards sex work as work and could also help reduce the 

penalties of sex work.” Piyanut Kotsan says that it is important for 

“sex workers and clients to agree for a service and payment and for 

sex workers to be free to enter into the business.”20  

 

It is a liberal and democratic society therefore that supports the capacity of 

adults to consent to enter into a contract that is deemed by them to be to their benefit. 

Coupled with the human right to self-determine your own economic and political 

destiny, commercial sex work should be construed as a legal and binding contract and 

one that provides legal recourse to both parties should it be violated.  

 

17 Interview Piyanut Kotsan 5th April 2016 
18 Interview Empower 22nd October 2015 
19 Interview Chulasak Kaewkan 9th October 2015 
20 Interview Piyanut Kotsan 5th April 2016 
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Forced / Coerced Consent 

Recognised informed consent within a democratic economic framework 

provides a very persuasive argument to acknowledge, respect and legally protect a 

woman’s human right to self-determination. However, what if external forces collude 

to manipulate that consent to the extent that the consent provided is coerced and 

therefore invalid? Or that the act the woman is consenting to is so nefarious and 

exploitative as to be considered forced?  

 

Annie Dieselberg felt that when exercising consent, although it “is 

agreeing to something, but not necessarily having a wholehearted 

choice, and it does not mean that they consent to everything they then 

have to experience. Even if you consent, it does not mean that it is 

what you really want. You may see that you have no other option due 

to pressure, or life is crap and don’t know what else to do.” Thai 

culture may also prove an overwhelming force to becoming a 

prostitute, “Often the families persuade them to return to work in the 

bars as they earn more money but there is a mix of the families 

knowing exactly what they do and turning a blind eye or they are in 

denial.”21 Somchai Homlaor was of the opinion that a woman “must 

have some difficulty or necessity to force her to become a 

prostitute.”22 Chulasak Kaewkan confirmed that the Thai government 

“still don’t recognize consent as a concept for sex workers.”23 Sunee 

Chaiyarose agreed that ‘as an adult, you have the right to consent” 

but that “no woman should work as a prostitute whether they consent 

or not”24 due to its threat to societal morality and harm to the women. 

 

Forced consent, including threats, fraud and the endorsement of lies and 

misrepresentation to induce consent, has no legal basis and is deemed nonconsensual 

(Stinchcombe and Nielson, 2009; Wertheimer, 2003). Any act of physical or 

21 Interview Annie Dieselberg 19th November 2015 
22 Interview Somchai Homlaor 3rd December 2015 
23 Interview Chulasak Kaewkan 9th October 2015 
24 Interview Sunee Chaiyarose 15th January 2016 
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psychological violence against a woman, whether that allegedly involves her consent, 

is a crime and the perpetrator should be rightly punished. Significantly, prostitution 

has been viewed as a form of violence against women by the EU since 201425 

alongside domestic violence; underage marriage; forced marriage and honour killings. 

This suggests that prostitution and sexual violence is not only gendered but there are 

grave concerns that society will consider it less so due to the rise in support of 

women’s choice and claims of individual autonomy that would condone both 

(Raymond, 1999 and CATW). There is therefore no basis for consent in prostitution 

(Benedet, 2013; Barry, 1979; 1995; MacKinnon, 1998). Furthermore, in countries 

such as Thailand where prostitution is illegal, if you recognize consent to prostitution 

then you are accepting that these women are willing criminals and you cannot consent 

to a crime.26 

Yet should the act of prostitution be regarded as intrinsically violent and 

an abuse if there is no violence committed and the women were consenting, as per a 

legal contract? Stinchcombe and Nielson (2009) suggest that considering prostitution 

in an ethnographic context, there is a spectrum of consent on a scale that takes into 

consideration socio-economic and cultural factors that could still be tantamount to 

coercion. Jeffries argues that in Thai society, there is significant cultural pressure on 

the daughters to provide for their families and improve their social status. The sex 

industry is an attractive lure to earn a significant amount of money and certainly more 

than could be earned in other sectors such as agriculture, domestic service, 

construction and fishing (Boonchalaksi and Guest, 1994). Annie Dieselberg 

understands that “daughters are groomed to believe that prostitution is the 

answer…as it is what is best for their family…” 27 This suggests that purely socio-

economic pressures push women in Thailand to consent to commercial sex, sufficient 

to equate this to forced or coerced consent.  

 

25 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2014-
0162+0+DOC+XML+V0//EN  
 
26 You can consent to a crime where the act itself is not inherently criminal, such as emotional, 
financial, reputational and tortious acts, for example: defamation or theft as it would negate the alleged 
crime. However you cannot consent to an act that is intrinsically wrong, such as murder 
27 Interview Annie Dieselberg 19th November 2015 
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Usa Lerdsrisuntad however, stated that there is no such concept as forced 

consent, “it is a forced circumstance, not consent.”28 If you are forced then you are 

not consenting as there is no freewill involved. Don Herzog concurs (as considered in 

Jones, 2012) that if giving consent is due to no other viable alternative, then it is 

ineffective. The Study on the Traffic in Persons and Prostitution 1959,29 stated that 

“promiscuity often leads to prostitution – in fact, it is often argued that between 

promiscuity and prostitution there is a difference only of degree.” It recommended 

reform and re-education and is a policy that was adopted and is still pursued in 

contemporary society, relying on negative connotations of prostitutes’ status and 

immoral and unsavoury backgrounds. This approach suggests that the majority of 

prostitutes are poor, uneducated, drug addicts; are abused and therefore unsurprisingly 

have limited job prospects.  

 

This ideology is voiced by Annie Dieselberg “given another decent 

choice, they would never consent to prostitution…If someone truly has 

self-respect, they do not choose prostitution. If they choose it, it’s due 

to them being in a desperate place; starvation, raped, abandonment, 

abused, a lack of education or job skills, or they just end up in it.”30 

Jurgen Thomas “Those who are prostitutes is for a reason, such as 

rape or sexual abuse”;31  

 

Benedet (2013) and Barry (1995) who hold the view that as prostitution is 

the only available option for them, any form of consent is invalid. This was also 

supported by the Special Rapporteur in Trafficking in Humans 2006 report confirming 

that prostitution “does satisfy the elements of trafficking” as it involves “an abuse of 

power and/or…. vulnerability” and that these “power disparities [are] based on gender, 

race, ethnicity and poverty.” It is also “rarely one marked by empowerment or 

28 Interview Usa Lerdsrisuntad 4th November 2015 
29 UN DEPT of economic and social affairs. (21) 
30 Interview Annie Dieselberg 19th November 2015 
31 Interview Jurgen Thomas 19th October 2015 
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adequate options.”32  Women are therefore portrayed as an indistinguishable group 

who are automatically deemed vulnerable to external factors that are outside of their 

control; “consent is not a defense to discrimination because the value of individual 

choice or agency does not override the need to address collective harms.” (Benedet, 

2013, p. 187) An individual woman’s consent should not be regarded as an acceptance 

of prostitution for women per se and would mean the “elision of women’s equality 

with individual autonomy, and the concomitant impoverishment of the concept of 

autonomy by equating it with “choice”.” (Benedet, 2013, p. 164)  

There are also pertinent questions arising that the women may have been 

compelled to provide their consent or refuse to give a statement due to fear of harm or 

loss of a job and are “often coached what to say”33 is Jurgen Thomas’s concern, and 

so can be unreliable as evidence. The UN anti-trafficking legislation permits the 

presumption that a woman’s consent is irrelevant in these circumstances, therefore 

negating the necessity to consider any potential external factors, confirming her as a 

victim of sex trafficking rather than a consenting prostitute. It is a competent legal tool 

to ensure protection of the many thousands of trafficked victims.  

Interestingly, Jurgen Thomas and Usa Lerdsrisuntad both commented that 

in actual fact,  

 

“this was proof that they were allowed their consent, as no-one was 

stating they were a victim and [were instead] choosing to be deported, 

as this system was much quicker as opposed to the victim process of 

years in a shelter” (Thomas), and that many women “can consent to 

not being a victim [of trafficking] and choose to be an illegal migrant” 

(Lerdsrisuntad)34.  

 

It is a simpler and quicker procedure to admit they are illegal migrants, as 

they are then deported and so can return to work sooner, rather than being placed in a 

shelter and go through the arduous and protracted rehabilitation/criminal prosecution 

32 page 9, paragraph 42 - 
http://lastradainternational.org/lsidocs/8%20Report%20of%20the%20Special%20Rapporteur%20(UNH
CR).pdf 
33 Interview Jurgen Thomas 19th October 2015 
34 Interview Jurgen Thomas 19th October 2015 & Usa Lerdsrisuntad 4th November 2015 
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process. Although this does suggest that women are aware of their predicament and 

their consent is being acknowledged, this is perhaps more relevant to an expeditious 

and dismissive authoritative process rather than actually recognizing consent in its 

context of correct victim identification and agency. 

Anti-prostitution advocates hold the position that prostitution is therefore 

an abhorrent abuse of women’s bodies, and to begin recognizing it as a form of work, 

is a further decline of women’s empowerment and autonomy, and would represent a 

state governed method of condoning female violence. Similarly, it is inconceivable 

that any woman would consent to the conflated crime of sex trafficking and must be 

presumed victims. Authorities are therefore required to abolish prostitution and enact 

legislation to provide essential protection and rehabilitation that the women 

themselves are unable or incapable of doing. 

But should all forms of coercion be regarded as forced and therefore 

automatically negate consent, or should individual circumstances be considered when 

assessing whether consent is indeed valid? Perhaps controversially, Wertheimer 

(2003) views coerced consent to have the same effect as forced consent only if it 

affects that person’s moral or legal rights; so even in very stressful circumstances, this 

may not necessarily negate a woman’s consent. Prostitute proponents argue that rather 

than adopt a homogenous default presumption, women should be regarded as 

individuals and this would include considering the socio-economic circumstances 

surrounding their situation. The ILO Officer confirmed that we “must listen to what 

the migrant says.”35 

Certainly the question of whether a woman can consent to commercial sex 

work continues to be debated. What is understood as coercion and therefore forced 

consent to one woman, is a form of considered choice based on her circumstances to 

another. It remains a fact that even with considered and competent advice anyone can 

make a bad decision, but does this mean it should be negated or ignored? To do so 

places authority within a third party to morally judge and accordingly ignore consent 

to allegedly save them from themselves. It is specifically paternalistic and Jones 

(2012) considers this approach a paradox, as it both offends that individual’s human 

dignity and infringes upon their human rights of choice and self-determination, whilst 

35 Interview 1st December 2015 
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claiming to protect it. Jones argues that there is also a societal harm done if this is 

adopted; “When an individual freely consents to perform certain work, his or her 

consent is virtually impossible to ignore or discount because of the perceived moral 

rightness of the agreement.” (Jones, 2012, pp. 505) Agreements consented to may not 

always benefit both parties from a third party’s perspective, but both parties should be 

considered to have their own specific interests as a priority and so supersede any other 

judgment. 

Other critics of a paternalistic approach, such as Heidi Fleiss (2003), state 

that it trivializes undertakings and considers consent as irrelevant that unreasonably 

denies that some people consider forms of sex work as necessary and favourable. 

Indeed, why can’t a woman be deemed to consent to commercial sex, regardless of 

whether it is exploitative or not? The fact remains that socio-economic circumstances 

predominantly dictate the need to work in order to survive. The majority of the 

world’s population who live below the poverty line are women, who are 

disadvantaged due to gender discrimination36 and although a variety of choice would 

be favourable, often there are none. It is questionable to equate poverty with “force as 

a way of establishing the innocence of “trafficked victims” and thus their eligibility for 

human rights protection.” (Doezema, 2001, p. 44) Indeed, isn’t societal structure and 

having to work itself a form of forced consent? “[I]f the welfare system is so arranged 

that the standard of living of those who get welfare is systematically kept under that of 

people who are performing the poorest - paid jobs, the system as a whole is arranged 

so that one is “forced to work”.” (Stinchcombe and Nielson, 2009, p. 74)  

This opinion is relevant to historical and contemporary society as it is 

socio-economic circumstances that lead women to undertaking work that may be 

regarded as soulless and morally reprehensible, but who should not necessarily be 

equated to being a victim. What seems to be a shift in perception of consent and 

prostitution is that although Somchai Homlaor and Sunee Chaiyarose believe that no 

woman would willingly be a prostitute, their consent should be respected and not be 

punished as a consequence;  

 

36 WHO report 2008 - http://www.who.int/gender/women_health_report/full_report_20091104_en.pdf 
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“Prostitution should be decriminalized. She is the victim of 

exploitation and instead is regarded as a criminal.”37 There is a 

“need to create a situation where the women can be accepted…can 

then get benefits, welfare, educated, trained etc.” 38 Piyanut Kotsan 

purports that even if women are “limited in choice, they shouldn’t be 

criminalized.”39  

 

This could have an effect on how the human rights of prostitutes are 

considered in the near future, with the proposal of decriminalization. 

It seems that everyone is deemed forced to work and forced to consent to 

earning money in anyway they can. Morality and ethics do not support starving 

women and children. Life is a series of practical decisions made in the best interests of 

that person making them and they must be respected. Failing to do so would challenge 

the individual’s autonomy and sovereignty and require the state to compulsorily 

assume responsibility for its citizens’ lives, without recourse. There exists a reality of 

vulnerable people in untenable positions due to patriarchal and social hierarchy. 

Ignoring consent only ignores accountability. Robert Nozick’s (1974) theory in 

“Anarchy, State and Utopia” is preferred as it refutes the contention that consent 

should be vitiated just because of a lack of presumed reasonable alternatives; as long 

as the consentor is not the one who is creating the detrimental factors leading to 

providing consent. Women being regarded as victims because some elements of 

society view prostitution as immoral is therefore allowing the state authorities to 

presume their incapacity to consent and to assume control over their lives. 

 

c. The Law and Consent 

Historically and indeed currently, case law is engendered, (Kennedy, 2005; 

Sullivan, 2007) and that consent within that framework is based on a sliding scale 

proportionate to ethnicity, race, class and economic worth. Prostitutes in particular 

were (and in many cases still are) vilified as promiscuous, untrustworthy and 

deserving of no moral value; “Any evidence of prostitution was seen to compromise 

37 Interview with Somchai Homlaor 3rd December 2015 
38 Interview with Sunee Chaiyarose 15th January 2016 
39 Interview with Piyanut Kotsan 5th April 2016 
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their credibility and thus be directly relevant to the issue of consent.” (Sullivan, 2007, 

p. 129) and certainly this is the general consensus of opinion from all the interviewees. 

They also agreed that consistently men’s attitude towards women’s sexuality and 

morality was reflected in the law to an extent that detrimentally affected their legal 

rights and protection. Annie Dieselberg states that “females have a learned behaviour 

to be subservient….men are dominant over women and make women perform. Men’s 

misogynistic views of women are perpetuated by prostitution. You will never eradicate 

the violence and abuse as long as prostitution exists.”40 This imbalance transcribes 

into inherent prejudice in law; “As women who were ‘commonly available’ to men 

they were seen to lack discrimination and consensual capacity. Thus they were 

incapable of being raped.” (Sullivan, 2007, p. 132) Sadly this is still often the 

approach of courts in many states where these abuses are condoned in law and 

exacerbates an entrenched patriarchal societal prejudice. 

In her article, Sullivan (2007) noticed that around the 1980s and 1990s, 

men started to be convicted of raping a prostitute. This suggested a change in attitude 

and the law regarding sex workers and consent, from one of a presumed default of 

consent without capacity or agency on the part of the woman, to one where they were 

regarded as “individuals able to give and withhold sexual consent”. (Sullivan, 2007, p. 

127)  Judgment stated that “she was entitled to stipulate with precision the forms of 

sexual activity in which she was willing to participate and the conditions of such 

participation.”41 

 Sullivan (2009, p. 139) “In relation to prostitutes, there is no doubt that 

consent is a difficult issue; economic and social power clearly constrains the autonomy 

of sex workers….[b]ut the solution is not to attempt to close down all possibilities for 

autonomy or consent.” There was more understanding of what consent meant and the 

courts were less inclined to associate a lack of consent simply because the victim was 

a prostitute. Benedet (2013) argues that consent involved being recognized and valued 

as a human rather than an object, particularly in your own sexual experiences, whether 

deemed morally acceptable or not. This is supported by Justice Laforme,42 “Autonomy 

is the capacity to exercise choice free of restraint unfettered by control and absent of 

40 Interview with Annie Dieselberg 19th November 2015 
41 Case of DPP v Daly (2003) Australia as quoted in Sullivan, 2007, p. 136 
42 R v JA Canadian Court supra notes at paras 135-137 
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interference. It belongs to the individual an (sic) cannot be ... delegated to another.” 

(Benedet, 2013, p. 171) 

According to Wertheimer (2003) the standard legal view is that fraud 

committed due to certain facts, is illegal, ie when a woman consents to what she 

believes to be a medical examination using an instrument, not a penis. As opposed to 

being fraudulently enticed to sexual relations, which is more a moral obligation and 

does not usually offer any protection. So arguably, if a woman agrees to sexual 

relations that are mutually agreeable, then she consented legally. For example, a sex 

worker who agrees to sex for $50, but the man leaves without paying; she agreed to 

the act and so consented to it, despite being induced into it by the promise of payment. 

However, if induced to agree to oral sex, but anal sex is then performed, then there is 

no legal consent. In the former case, if prostitution is legal, then this is a breach of 

contract; in the latter case this is a criminal offense of rape. Both instances depend on 

the interpretations of the criminal justice system and the perception of consent that can 

be often contradictory, with potential detrimental consequences on the rights of the sex 

workers.  

Due to the uncertainty and subjective nature of consent generally, but 

particularly so in cases of sexual consent and the polarized vulnerable/culpable 

identity of women, this may suggest that a contractual agreement between participants 

in a sexual relationship would be beneficial to ensure all parties have full knowledge 

of what is to take place and who can consent or not accordingly. Interestingly, the 

‘positive consent’ principle is growing in popularity in America, as a result of the 

growing media coverage of the prevalent incidents of university campus rapes. The 

state of California has since September 2014, enacted the “affirmative consent law” 

that means “affirmative, conscious and voluntary agreement…[being the] 

responsibility of each person involved…must be ongoing…and can be revoked at any 

time.” “Affirmative consent” means affirmative, conscious, and voluntary agreement 

to engage in sexual activity. It is the responsibility of each person involved in the 

sexual activity to ensure that he or she has the affirmative consent of the other or 

others to engage in the sexual activity. Lack of protest or resistance does not mean 

consent, nor does silence mean consent. Affirmative consent must be ongoing 

throughout a sexual activity and can be revoked at any time. The existence of a dating 
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relationship between the persons involved, or the fact of past sexual relations between 

them, should never by itself be assumed to be an indicator of consent.” 43 This is 

relevant because it raises the awareness of men and women to actual consent needing 

to be obtained and provided and for this to be an ongoing situation that can be revoked 

at any time and reinforces the principles of informed consent. This is a very 

empowering concept and quite a radical principle to be introduced particularly against 

a steady backdrop of legal cases on sexual assault that either ignored or considered 

women’s consent to be acquiesced simply because they were a prostitute/drunk/ 

unconscious/sexually active/ revealing clothing etc; all of which are entirely irrelevant 

to the facts of the act in question. It also places a furtherance of liability on the male 

that questions the previously accepted behaviour that allows men to act with impunity 

as to the consequences.44  

Furthermore, in situations of potential sex trafficking, these circumstances 

contributing to a contractual understanding of what is to take place, could prove 

crucial evidence as to whether the woman can be correctly identified as a victim. 

Evidence to support active, positive and continuous consent is therefore vital for a 

woman to be able to provide and confirm her status and intention. To be unable to do 

so, or for this to be ignored or deemed irrelevant, undermines her legal and human 

rights.  

 

Application of Consent in Law 

Prior to the 17th Century, a citizen acting in accordance with Anglo-

American jurisprudence was free to consent to any crime being committed against 

them, in accordance with the rule of volenti non fit injuria (to one who volunteers 

(consents), no harm is done). In current UK law, this is still a valid defense in the law 

of tort. What is required is to prove that consent was ‘freely entered into by the 

Claimant, in full knowledge of the circumstances, to absolve the Defendant of all legal 

consequences of their actions’.45  However, since the Law Reform (Contributory 

Negligence) Act 1945, the courts are less willing to make a finding of volenti and 

43 “ (https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB967) 
 
44 http://journalistsresource.org/studies/society/public-health/sexual-assault-rape-us-college-campuses-
research-roundup 
45 http://e-lawresources.co.uk/Volenti-non-fit-injuria.php 
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prefer to apportion loss between the parties on a reasonable basis, rather than an all or 

nothing approach. Consent may therefore be legally used by a Defendant from 

incurring any liability, and if proved, there may be sufficient evidence to suggest that a 

crime was not therefore committed.  

However, there are certain exceptions, among them under the Sexual 

Offences Act 2003 that removes the element of consent from the criminal act. 

However, an assessment of the presence of the victim’s consent must be established 

before it is deemed negated or irrelevant. In the UK, case law is based on common law 

and therefore subjective as each case is considered independently and this can lead to 

contradictory findings as to the standard to be compared. Suffice to say that in these 

types of cases, consent is relevant and must be considered.  

The 1994 case of R v Brown46 held that consent was not a valid defense to 

assault. Lord Templeman stated “Society is entitled and bound to protect itself against 

a cult of violence.” Compare this to the dissenting view of Lord Mustill, “ it should be 

a case about the criminal law of private sexual relations….[leaving aside] repugnance 

and moral objection..” Interestingly, the rejection of the concept of consent in R v 

Brown, considered the philosophical debate of human rights versus the law, finding in 

favour of morality than personal autonomy. This appears to remain the situation as 

reflected in the protectionist nature of the UN Anti-trafficking Conventions. 

Later cases, however, considered a change in social attitudes to sexual matters and 

considered the evidence of actual injury caused to the consent given. Fagan v 

Metropolitan Police Commissioner47 held that actual injury was: “any act which 

intentionally—or possibly recklessly—causes another person to apprehend immediate 

and unlawful personal violence” In this case, the extent of the injuries were so that 

they could not have been consented to and that they created a crime of violence 

involving deliberate and intentional infliction of bodily harm.  

So when the law is applied to cases of assault, although consent of the 

individual is relevant, a view is also taken on the circumstances of each case and the 

extent of harm inflicted. Furthermore, it shows that when the law is applied 

46 House of Lords AC 212 
47 Fagan v Metropolitan Police Commissioner [1969] 1 QB 439, [1968] 3 All ER 442, [1968] 
3 WLR 1120, 52 Cr App R 700, DC 
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subjectively, it reflects the personal beliefs and prejudices of the courts and of societal 

morals of the time. This would suggest that the more accepting or repugnant a form of 

behaviour or act is to society, then this will be reflected accordingly in the law. The 

legal status of prostitution and the women involved often defines how cases involving 

these issues are judged. This would indicate that if prostitution is illegal in a country 

where a prostitute alleges assault or rape, due to the social stigma reflected in the law, 

she is less likely to be believed and her human rights are not upheld. If prostitution 

was however legal, then a prostitute is more likely to be considered credible and a 

fairer system of justice is applied, although stigma still remains a significant barrier. 

Additionally, it could also support the necessity of protectionist legislation 

in that the crime of sex trafficking is socially and morally so abhorrent, that any harm 

done to the victim is presumed so significant, thereby justifying the reasonable 

presumption that no consent was ever present. This would justify an absence of 

consent in trafficking legislation, but only if a crime of trafficking had been 

established and the victim had been correctly identified. It would necessitate a more 

defined and rigid set of guidelines and their application, otherwise it would be 

vulnerable to clear authoritative prejudice. What is unarguable is that these 

conclusions have a direct influence on the agency and consent of female sex workers 

and women in general and perhaps have not been assessed completely as to the 

potential detriments to their human rights.  

 

Consent as a Defense 

The general rule of law is that once the intention (mens rea) and the act 

(actus reas) of a crime have been established, there is no actual defense (of consent or 

an alternative), although evidence including consent can be entered to mitigate the 

sentence. What is taken into consideration here are the violations suffered to the victim 

and societal harm, often interpreted by a court’s moral stance; current public opinion; 

and a list of activities approved of by the state, (consent to suffer harm in sports etc 

and so acceptable). It is therefore arbitrary as well as absolute, (Bergelson, 2008) A 

victim’s statement and other evidence is presented to the court to be assessed, and this 

would include any presence of consent. What is concerning, is by consent being 

regarded as irrelevant, the court is disregarding the basic principles and human rights 
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to autonomy and self-determination and due legal process. After all the application of 

the concept of consent in Western law is if the act is not in itself wrong, then you must 

have the consent element to prove culpability. If consent is alleged as a defense and 

proved, it is what divides sex from rape. Similarly, trafficking with consent is in fact 

smuggling, with a very different outcome for both the alleged victim and perpetrator.  

Currently, as consent is considered to be irrelevant under the UN 

Trafficking Conventions, it is dismissing an important aspect of evidence that would 

prove whether the act is fundamentally wrong or not; whether there is indeed a victim 

and whether the alleged trafficker is guilty. This is not a fair and democratic process 

due to the consequences against the defendant and the alleged victim. 

 

The Thai Perspective of Consent 

The translation of consent to Thai is yin yom, but there are no noted 

references of consent and indeed Somchai Homlaor confirmed that,  

 

“the legal term in Thailand is not well developed…and much is 

borrowed from Western law.”48 Certainly upon asking Chulasak 

Kaewkan and Somchai Homlaor their understanding of consent, there 

was a general understanding that it was the ability to have free choice 

about decisions in life, but that it can be limited by exploitation and 

Thai culture; “men are exploiting the women,”49 and that “Thai 

society does not have any concept of equality with gender.”50 

 

After two meetings with Somchai Homlaor, he referred me to Chapter 3 of 

Comparative Laws and Advanced Civil Laws, by Professor Phichaisak Harayanggur, 

Ajarn Narisara Daengpai of Thammasat University. This explains that the main 

concepts of consent can be summarized as follows: 

 

48 Interview Somchai Homlaor 23rd February 2016 
49 Somchai Homlaor Interview 3rd December 2015 
50 Chulasak Kaewkan Interview 9th October 2015 
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a.) Consider the intent of the victim or their legal representative to allow 

others to cause damage or injury by deliberately failing to intervene. “A person should 

resist or prevent the act from taking place or protest. If not then it is implied consent”51 

b.) The person or their representative must have legal capacity to give 

consent. 

c.) Consent may be expressed or implied. 

d.) The law of consent is volenti non fit injuria and so absolves blame on 

the alleged perpetrator, with no claim for damages 

e.) Violations of a consensual act are illegal [This suggests that giving 

consent forms a contract and a violation of that would be a breach of contract or a 

criminal act]. 

f.) The law of consent will be used and legally upheld except for when 

such action is illegal or contravenes peace, public order or morality.  

 

The consent provided can therefore be challenged on the following 

grounds: 

1. Consider whether if the actions consented to are lawful and if so, there 

is a legal exception that has an objective to protect 

2. If the law is only to protect the victim, the victim can give consent to 

the act and no breach or damages arises 

3. If the intention of the law aims at protecting society or the public, then 

consent of the victim will not be accepted and the offender will be deemed to have 

committed an unlawful act 

 

Somchai Homlaor agreed that Thai law and consent is essentially based on 

Western principles and law, as it is “not well developed. The legal system in Thailand 

does not have a long history and much is borrowed from Western law. It is also based 

on social context and sometimes does not represent the real meaning, so we need an 

interpretation from the Supreme Court in Thailand, but this is rare and there is no 

case law system, only statute from about 100 years ago.”52  

51 Somchai Homlaor Interview 23rd February 2016 
52 Interview Somchai Homlaor 23rd February 2016 
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What needs to be established then is whether the alleged elements of 

trafficking that are consented to come within the definition of public order and 

morality, or if it is a private matter between the trafficker and the trafficked person. If 

the purpose of the act being illegal is to protect the victim, then the victims consent 

will still be recognized (ie they have the right to waive that protection) and absolve the 

alleged offender of liability. However, if the offense is recognized as an offense 

against the public, then this right to consent will be revoked. As the trafficking law 

stands therefore, it deems trafficking as an overriding public order offense that vitiates 

personal consent. In Thai law, so prostitution is also regarded as an affront to public 

morality and so consenting is also ignored and is reflected in Thai legislation that will 

be explored in detail in Chapter 3. 

As has been seen above in Western law, consent determines whether some 

acts are illegal or not. What is also taken into consideration in Western law is the 

extent of harm caused which may negate a victim’s consent. What is the understanding 

in Thai law? As Somchai Homlaor concurred that Thailand only introduced penal 

codes and statutes since the early 1900s, it is suggested therefore that there could have 

been significant influence from the West in relation to their format and content. The 

relevant penal codes in relation to the sexual age of consent are Section 279 

confirming the age is 15 years. However Section 283 (bis) suggests a more 

commercial consensual sexual act at 18 years of age. This is also repeated in Section 8 

of the Prevention and Suppression of Prostitution Act 1996, suggesting that acts of 

prostitution are recognized by law, despite its illegality and appears contradictory. 

Why acknowledge a minimum age for commercial sex when the act of commercial 

sex is then made illegal? This perhaps sets the tone for further ambiguous Thai laws 

that will be further reviewed in Chapter 3. 

For now, lets consider the terminology in the criminal laws, where there 

does seem to be some inconsistency in the use of recognizing or denying ‘consent’ in 

the penal codes53 that may affect their potency. For example Section 276 states 

“Whoever has sexual intercourse with a woman, who is not his wife, against her 

will…” This was later amended to “with another person who is unable to resist…” 

53 Thai Penal Code available 
http://www.thailawonline.com/images/documents/Criminal%20Code%20of%20Thailand.pdf 
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Consent is not clearly mentioned, so rather than concerning itself with the intention 

(mens rea) it is more relative to the physicality of the act (actus reus). In Western law 

both elements are required to be proved or negated54, but here, the intention is not 

considered. Evidentially then, what needs to be proven is the extent of physical force 

used and/or injury sustained, but without consideration to consent. This means that in 

an alleged crime of rape where no or little force is used (for example, where a woman 

is able to resist but instinctively fears for her life unless she complies, or where no 

threats or violence are used, most common in domestic abuse cases, or positions of 

vulnerability), then no rape is deemed to have occurred based on this definition. 

Somchai Homlaor confirmed that “In rape there is a bias towards men.”55 

The trafficking code Section 282, clearly mentions “with or without 

consent”, but Section 283 in relation to prostitution interestingly does not mention 

consent at all. However, it does say “using deceitful means, threats, physical assault, 

immoral influence, or mental coercion by any means….” These are elements that 

would affect consent being given or refused, so why is there no consistent use of the 

term consent as in Western law to give proper and clear guidance as to what is 

evidentially required to prove the crime? Sunee Chaiyarose thought that the laws were 

“outdated due to the mentality, but there are different levels of severity reflecting the 

wording. It is not consent that is the issue, it is the circumstances surrounding it.”56  

What this suggests is that despite the necessity to “consider the intent of 

the victim” as stated in the book on Comparative Laws and Advanced Civil Laws, 

there are different standards of consent to be given and/or proved in Thai law. Without 

further secondary sources on the point it is difficult to confirm one way or another, 

however, it seems that there is a distinct difference in Thai law as to how it interprets 

the concept of consent, dependent on whether a crime is considered to be within a 

private or public domain. If deemed a private sexual act such as rape (S276) where 

consent is apparently relevant, it perceives guilt based on the consideration of the 

extent of force used as an indication as to the actual or presumed consent of the victim 

54 Rape (1)A person (A) commits an offence if— (a)he intentionally penetrates the vagina, anus or 
mouth of another person (B) with his penis, (b)B does not consent to the penetration, and (c)A does not 
reasonably believe that B consents. (2)Whether a belief is reasonable is to be determined having regard 
to all the circumstances, including any steps A has taken to ascertain whether B consents. Available 
through: http://www.legislation.gov.uk/ukpga/2003/42/section/1 
55 Interview Somchai Homlaor 23rd February 2016 
56 Interview Somchai Homlaor 15th January 2016 
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(here the legal bias is against the predominantly female victims of violence). This is a 

dangerous precedent, for in a case of alleged rape or sexual assault where consent is 

based on physical evidence and not the intention of the victim, it would preclude any 

allegations of these crimes being made if there was an absence of physical injury. This 

would include crimes committed between two individuals, such as a husband and wife 

or in cases of assaults on sex workers, as they would not be considered a crime. Yet if 

it is in relation to a public offense such as committing an act of prostitution or 

trafficking (S282 & S283), then consent is irrelevant and guilt is presumed (bias again 

against the predominantly female sex workers). 

This is significant as there is a definite difference in the interpretation of 

consent as to whether a case is deemed a private or public offense and reinforces 

engendered legislation and interpretation. Indeed in the interview with Somchai 

Homlaor, “rape cases are rarely brought to court as they are considered personal and 

not within the public remit of the courts”. However, this is changing as per the 

amendment to the rape laws in 2002, although they still require the “interpretation of 

the Supreme Court”57 as it’s based on a hundred year old system and not case law.  

 

Conclusion 

Consent is clearly an important concept in Western philosophy and forms 

a fundamental basis in law and as a human right. The whole ethos behind consent is 

crucial and is gaining momentum in contemporary society where women are pushing 

for their consent to be recognized as a fundamental right and is positively becoming 

recognized. Legislation is slowly accepting the shift in social acceptance of female 

agency and is being represented in its due consideration of consent in law. This is a 

significant change and is evidence that regardless of a woman’s status as a prostitute 

or otherwise, in order to restore and protect the rights of women, consent must be 

acknowledged and considered as relevant and important evidence. Failing to do so 

penalizes the women’s societal status; her human rights; the defendant’s right to a fair 

trial and with it the judicial process. 

Complexity arises when consent is placed within a sexual context as issues 

of morality and ethics confuse matters. Because of the polarized status of women as 

57 Interview with Somchai Homlaor 23rd February 2016 
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vulnerable abused victims unable to consent; and those consenting women who are 

stigmatized as prostitutes, consent is used to prove a woman’s virtue or their 

condemnation. The changing of the understanding of what prostitution and sex 

trafficking truly is by using the concept of consent, will make significant societal and 

legal advances for the identity and rights of women. From an oft ignored female’s 

perspective, consent is a form of empowerment and a right to choose or deny socio-

economic options; and whether these choices are to her benefit or detriment, should 

not detract from the fact that she should still retain that right. 

However, there is still significant opposition to women’s consent to 

prostitution and any form of exploitation and that there should be no distinguish made 

between the two issues; abolitionist and protectionist policies are welcomed. To date 

and on an international forum, these arguments have proved compelling and decisive, 

where prostitution in the majority of UN member states is illegal, despite concerns for 

their human rights. There appears to be no compromise between the relationship 

between prostitution and sex trafficking despite concern over the correct identity of 

trafficked victims and an overwhelming support of autonomy of prostitutes from a 

global network of sex workers; Amnesty International and other women’s rights 

groups, who advocate for decriminalization and more of a socio-economic recognition. 

Relative to Thailand, with an absence of a philosophical foundation upon 

which to secure an understanding of the concept of consent or the relevance of consent 

in Thai society, it is difficult to presume a basis for what consent means to Thais. 

Although it does seem that consent has been adopted by Thai legislation, it is 

inconsistently used in the penal codes and this does suggest either a lack of 

understanding of its interpretation and/or a blind adoption of a Western concept, but 

one that has not been fully incorporated into law or the consciousness of Thai society. 

This may be an example of a culture clash that has repercussions on the rights of the 

women, and is a continuation of the conflict between human rights and human law.  

What is concerning is the impact on the legislative drafting being too 

subjective and delineating between public and private spheres that has a wholly 

detrimental effect on female victims of abuse and female sex workers. The ambiguous 

and engendered laws leave the interpretation and application with the authorities to 

enact or ignore and impacts on the human rights of those affected, namely women. 
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Although there is some discrepancy in Thai law that seems to have been significantly 

influenced by Western ideals, it has some way to go before it finds clarity within its 

legal definitions and applications and this will have much to do with societal opinion. 

This myopic concern could suggest greater consequences, in that Western and 

international law is seemingly being drafted without proper consultation or 

understanding of the terms and ideologies involved, yet is being interpreted on a bias 

construct. Blind adoption of critical terminology with negative consequences is not 

conducive to a competent legislative structure with the intention of the protection and 

upholding of the human rights of women.  
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CHAPTER III 

CONSENT IN THE UN TRAFFICKING CONVENTIONS OF  

1949 & 2000: AN ANALYSIS 

 
 

Introduction 
This chapter is divided into two sections: the first section will discuss the 

surrounding discourse of scholars and organisations as to why the concept of consent 

was included as part of the 1949 Convention. The subsequently debated controversial 

implications on women, prostitution and the trafficking phenomenon will then be 

considered. The 2000 UN Convention, commonly referred to as the Palermo Protocol 

will then be explored in section two as to why the irrelevance of consent was retained 

as part of the legislation. There remained serious concerns from member states and 

human rights organisations during the debating process as to the legal and human 

rights implications towards prostitutes and female migrants and these will be assessed 

together with the arguments that support a continued protectionist policy. This chapter 

will then further consider how the concept of the irrelevance of consent is viewed in a 

legal context and in association with policy reform.  

 

 

Section (i) 1949 Convention for the Suppression of the Traffic in 

Persons and of the Exploitation of the Prostitution of Others 
There were four relevant pieces of legislation that proceeded the 1949 

Convention for the Suppression of the Traffic in Persons and of the Exploitation of the 

Prostitution of Others; the 1904 International Agreement for the Suppression of the 

White Slave Traffic; the 1910 International Convention of the White Slave Traffic; the 

1921 League of Nations International Convention for the Suppression of the Traffic in 

Women and Children and the 1933 International Convention for the Suppression of 

the Traffic in Women of Full Age. These acts intended to exclude men and directly 

linked prostitution with sexual exploitation, even with consent (Article 1 1910 
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Convention). However, legislation was deemed necessary to prevent (white) women 

from becoming victims of sexual slavery through prostitution abroad (Doezema, 

2001).  

What this collection of legislation did was twofold: it established in 

tangible form the existing patriarchal societal theories of females as sexualized victims 

in need of state protection, whilst simultaneously implementing a monitoring and 

regulating method for controlling the movement and migration of women. The United 

Nations Convention for the Suppression of Traffic in Persons and of the Exploitation 

of the Prostitution of Others of 19491 was heavily influenced by this legislative 

foundation, although remaining gender neutral. The preamble was clear in its opinion 

and intent: “prostitution and the accompanying evil of the traffic in persons for the 

purpose of prostitution are incompatible with the dignity and the worth of the human 

person and endanger the welfare of the individual, the family and the community.” 

Article 1 states: 

‘The Parties to the present Convention agree to punish any person who, to 

gratify the passions of another: 

(1) Procures, entices or leads away, for purposes of prostitution, another 

person, even with the consent of that person; 

(2) Exploits the prostitution of another person, even with the consent of 

that person.’ 

This legislation had a profound effect in restricting women’s agency. 

There were four distinct issues at the centre of the debate: 

i.) Although Article 6 did not urge states to abolish prostitution outright 

due to fears that “prohibition would drive prostitution underground, and that laws 

designed to punish…would be selectively enforced only against prostitutes.”; 

(Demleitner, 1994, p. 177) this international legislation conflated the cause of 

trafficking to prostitution; “Arguably, the international community has made a moral 

distinction and regarded trafficking of women for prostitution to be a greater priority 

than slavery…” (Obokata, 2006, p. 18) This condemned the morality and status of 

women to a cornerstone of polarized dissent between pro and anti-prostitution 

advocates that was to persist into contemporary society.  

1 http://www.ohchr.org/EN/ProfessionalInterest/Pages/TrafficInPersons.aspx 
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ii.) It was recommending that the only targets were women and children; 

men were conspicuously absent. It conveyed that “trafficking is something done to 

women and children, whereas it is something done complicitly (sic) by men. Men can 

choose; women and children cannot.” (Montgomery, 2011, p. 778)  

iii.) By ignoring consent of the women involved, not only did it re-enforce 

the female sexual victim genre in need of state protection, it portrayed women in need 

of protection from themselves; “women were seen as passive victims who required 

protection from the (paternal) state rather than as social and sexual agents. 

Accordingly, the conventions criminalized procurement even when it occurred with 

the woman’s consent.” (Jeffrey, 2002, p. 10)  

iv.) By categorizing adult women with children, it undermined their 

legally competent status. This association further marginalized and infantilized women 

and gave a sophomoric perception that reduced their status and sense of worth on an 

international scale. 

v.) It established that all women were regarded as a homogenous group 

requiring the same puerile treatment because they all purportedly suffer from the same 

vulnerabilities as “passive, naïve, and ready prey for traffickers.” (Doezema, 2001, p. 

42). 

There is an existing polarisation of opinions between pro and anti 

prostitution advocates which have a direct bearing on how consent is perceived, and 

their criticisms have still yet to find common ground.  

 

Anti-Prostitution Advocates 

Much of the debate about consent and prostitution has been championed 

by radical feminists, predominantly Kathleen Barry who founded CATW, and who 

continues to maintain pressure on international organisations and governments to 

considerable acclaim. She and other protagonists lead a campaign of attack against 

prostitution by arguing that it is a creation of an engendered patriarchal structure that 

continues to oppress all women. Prostitution is the “cornerstone of all sexual 

exploitation’ (Barry, 1995, p. 9, 25) and one that reduced women to commodities that 

violates their human rights to dignity and equality. Barry et al argued pertinently, that 

considering the violence and stigma suffered by prostitutes, prostitution was a human 
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rights violation. This required and necessitated a unilateral approach to protection by 

the state of the women as victims and the abolition of prostitution in its entirety. 

Certainly Jurgen Thomas is of this opinion as,  

 

“all prostitution is exploitative so they are victims. I cannot accept 

that they would ever willingly stay in prostitution. The existence of 

prostitution encourages criminal actions.”2 Annie Dieselberg says 

that it “is not possible to protect women in a job that is harmful to 

them. You cannot normalize something that is destructive and justifies 

exploitation and abuse of women when working in a society with a lot 

of corruption and where women are not taught to stand up for 

themselves and are from a poor, violent background who will not 

report it anyway.”3 

 

These arguments and sentiments were reinforced in Article 6 of CEDAW 

1979 Article 64; The Mexico Declaration of the Equality of Women 19755; and the 

Convention on the Elimination of All Forms of Sexual Exploitation of Women (1993) 

that was developed as a replacement to the 1949 Convention. It states that prostitution 

is a form of sexual exploitation akin to rape and genital mutilation. Sexual exploitation 

is described as “a practice by which women are sexually subjected through abuse of 

women’s sexuality and/or violation of physical integrity as a means of achieving 

power and domination including gratification, financial gain, advancement.” 

Prostitution is named as a specific violation and held responsible for “subordinating 

women as a group.” Furthermore, UNESCO; The Working Group on Contemporary 

Forms of Slavery; and International Abolitionist Federation, regard all forms of 

prostitution as a human rights violation. Accordingly, consent does not determine 

whether there is a separation between oppression and violation; nor does it distinguish 

between sex trafficking and prostitution and you therefore cannot consent to either. 

2 Interview Jurgen Thomas 19th October 2015 
3 Interview Annie Dieselberg 19th November 2015 
4 “take all measures…. to suppress all forms of traffic in women and the exploitation of P of women.” 
5 para 28 34) declared, “Women all over the world should unite to eliminate violations of human rights 
committed against women and girls such as rape, prostitution…” 
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Consent is therefore irrelevant and this concept was rightfully drafted into the 1949 

trafficking convention. 

 

Pro-Prostitution Advocates 

In Public Sex, Califia asks, “Even if you believe that public sex is 

politically or morally objectionable, do you think that the police should be in charge of 

regulating it?” (Califia, 2000, p. 24) An interesting question considering the absence 

of international instruments promoting prostitutes’ rights, nor any that condemn their 

abuse. Pro-prostitution advocates argue that under the 1949 UN Convention, these 

women are patronised, marginalized and exploited at the arbitrary behest of states and 

that legislation and society condones this treatment.  

There is a double-edged sword on a detrimental sliding scale in the 

interpretation of genderised legislation that factors in ethnicity, background and 

poverty, that encourages a division “between the voluntary/forced dichotomy [of a 

prostitute] into a guilty/innocent…which reinforces the belief that women who 

transgress sexual norms deserve to be punished.” and justifies protection for the rest. 

Doezema (1998, p. 42) considers this division, “a threat to the entire concept of 

women’s human rights.” She considers that “Trafficking” is used by states to initiate 

and justify restrictive policies and questions the alleged need for women to have to be 

protected by or from men. Protectionist legislation she argues, is used as a tool to 

restrict women’s agency and contain women’s movement and in so doing, ostracises 

them from society. “Protection codes are thus key technologies in regulating 

privileged women as well as intensifying the vulnerability and degradation of those on 

the unprotected side of the constructed divide between… wives and prostitutes, good 

girls and bad ones.”6 (Brown, 1995 cited in Doezema, 1998) 

Women’s bodies are not their own to decide their fate and this is still very 

true in contemporary society where abortion for example is still illegal in many 

countries around the world, including Thailand, and often criminalizes the women. 

“The importance of control over women can be seen in the intensity of resistance to 

6 Wendy Brown’s (1995) States of Injury, Power and Freedom in Late Modernity.” P. 165 
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laws and social changes that put control of women’s bodies in women’s hands.”7 

(Bunch, 1996 cited in Doezema, 1998, p. 36) Indeed, Mallie at Empower commented 

that “legislation that affects us directly including anti-trafficking and anti-prostitution, 

have never been discussed with us. We just learn of the relevant sections and then 

suffer the consequences.”8 So despite being ignored in the consultation process, they 

have to educate themselves and be aware of the consequences. 

Instead, this is the responsibility of male-dominated authorities that exist 

in an engendered patriarchal society who create and implement these policies. 

Kennedy (2005) states that with every subjective definition in legislation such as 

“immoral purpose’, ‘prostitution’, ‘trafficking’ etc, allows the courts to interpret this 

from a male bias of morality. It formalizes into law the ideological separation of 

women into their moral dichotomies of whore/virgin; trafficking victims/criminal 

prostitutes and undermines the credibility of the women involved, as seen in Chapter 

2.  Furthermore, if there is no equivocal legislation enacted to similarly punish the 

procurers, then this effectively condones their behaviour whilst suppressing women’s 

rights. Indeed, the report from the Special Rapporteur on Violence Against Women in 

2000 criticized the 1949 convention for being prohibitionist and failing to adopt a 

human rights approach towards the rights of women, as perceiving them as vulnerable 

beings rather than independent actors.9 The 1949 legislation essentially directed state 

parties to focus their attention on abolishing prostitution and criminalizing the female 

prostitutes. Usa Lerdsrisuntad agreed that this was “probably the intention behind the 

1949 convention”10; but a representative from a UN Agency states that “it was a very 

different environment at that time.”11 

Subjectively basing a woman’s validation of her right to consent on her 

morality is setting a dangerous precedent. Certainly this view of poor, uneducated 

vulnerable women being lured into prostitution is vehemently denied by Empower. 

Choosing sex work is an individual choice and not a group decision otherwise all poor, 

uneducated, rural women would be prostitutes. In response, sex workers developed 

7 Charlotte Bunch “Transforming Human Rights from a Feminist Perspective” in Julie Peters and 
Andrea Wolper eds Women’s Rights – International Feminist Perspectives London Routledge 1996 
8 Interview Empower 22nd October 2015 
9 Integration of the Human Rights of women and the Gender Perspective. Available through: 
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G00/113/34/PDF/G0011334.pdf?OpenElement 
10 Interview Usa Lerdsrisuntad 4th November 2015 
11 Interview 11th March 2016 
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and promoted their own agency by challenging these misconceptions. In the face of a 

stagnated anti-prostitution policy that avoids consulting with sex workers, the women 

became more organized and vocal in their own defense. The term ‘sex work’12 was 

adopted by sex workers and proved a “shared political vision.” Doezema (2001, p. 29) 

Doezema (2001) also questions the dichotomy between voluntary and forced 

prostitution as advancing sex workers’ rights, which should, if accepted, acknowledge 

sex workers as consenting adults and not victims. “These instruments regard 

prostitution as a human rights violation only if it involves overt coercion or 

exploitation. They are silent, however, concerning the human rights implications of 

prostitution per se.” (Reanda, 1991) 

Demands for a change in legislation to distinguish consenting prostitutes, 

recognizing their human rights and victims forcibly trafficked, was advocated by 

several organisations including The World Charter for Prostitutes Rights (1985);13 

GAATW;14 the Advisory Committee on Human Rights and Foreign Policy to the 

Dutch Government and The Declaration on the Elimination of Violence Against 

Women (DEVAW 1993) that included forced prostitution and trafficking in women in 

its definition.15 Radhika Coomaraswamy “Some women become prostitutes through 

“rational choice”, others…. as a result of coercion, deception or economic 

enslavement.”16 All established a distinction between voluntary and forced prostitution 

and encouraged a change in the international community’s approach to this issue.  

The Vienna Declaration and Programme of Action 1993 World 

Conference on Human Rights, identified women’s rights as human rights; encouraged 

parties to adopt DEVAW; and the 4th World Conference on Women, Beijing 1995 – 

Platform for Action condemned forced prostitution only.17 Furthermore, the General 

Recommendation 19 of CEDAW 1992 stated; “Prostitutes are especially vulnerable to 

violence because their status, which may be unlawful, tends to marginalize them. They 

12 Coined by Carol Leigh in 1978 at a Women Against Violence in Pornography conference 
13 Available - http://www.walnet.org/csis/groups/icpr_charter.html 
14 GAATW in their Human Rights and Trafficking in Persons: A Handbook (Pg 23/24) 
15 Violence against women shall be understood to encompass, but not be limited to, the following: 
Physical, sexual and psychological violence occurring within the general community, including rape, 
sexual abuse, sexual harassment and intimidation at work, in educational institutions and elsewhere, 
trafficking in women and forced prostitution.” 
16 UN Special Rapporteur on Violence Against Women; available through: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G00/113/34/PDF/G0011334.pdf?OpenElement 
17 A/CONE:177.1, 24 May 1995) para 122, 131, 225. Beijing – 123, 131, 224 
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need the equal protection of laws against rape and other forms of violence.”18 This 

advocates for decriminalization to ensure the protection of their legal and human 

rights, currently being violated by legislation. The above recommendations were made 

to combat systemic and corrosive misconceptions about prostitution, prostitutes and 

sex trafficking, and are very pertinent to the alternative reality of prostitution when 

understood from the female sex workers’ perspective, and one that is too often 

ignored.  

The 1949 Convention clearly conflated prostitution with the crime of 

trafficking and the fact that it remained the principle international legislation on the 

matter for fifty years, instigated and enflamed a growing debate over women’s 

morality and agency. It was the culmination of a moral reform approach, ignoring the 

possibility of consensual prostitution and regarded the women as victims of pimps and 

procurers, or themselves criminals, and became the mainstay of the stigma prostitutes 

still experience today. In purporting that only immoral woman would or could ever 

consent to prostitution, it recommended social and psychological reform and 

rehabilitation that is still a major factor of contemporary protectionist legislation.  

Despite the significance of the surrounding discourse of the 1949 

Convention, none of the interviewees were either aware of the 1949 convention, a 

representative from a UN Agency said that he was “not fully aware of that,”19 or 

considered it relevant to the Palermo Protocol; and a representative from a UN Agency 

considered the “1949 [convention] was contradictory to the Palermo Protocol.”20 It is 

curious then as to why the 1949 convention was not repealed if the legislators did not 

wish it to have any continuing effect on these persistent issues.21 Revising the history 

perhaps means asking different questions about how best to deal with prostitution and 

sex trafficking and these will be discussed in Chapter 5. 

 

  

18 http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm 
19 Interview 6th November 2015 
20 Interview 11th March 2016 
21 Micronesia signed in 2007 
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Section (ii) Palermo Protocol 2000 
UN legislation in accordance with Articles 9 & 10 of the Vienna 

Convention on the Law of Treaties is required to adopt the text as authentic and 

definitive.22 This is championed by representatives from the UN Agencies, who both 

contend that it is the most influential trafficking legislation and has made a significant 

impact on the issue. The Palermo Protocol has to date 169 parties out of 192 with the 

latest ratification in September 2015 by Singapore. It has a broad definition and 

encourages a more multi-lateral approach to tackling this criminal phenomenon. Two 

years of debate23 and 24 definitions considered with no reservations, is testament to 

this assertion. 

Yet despite the Special Rapporteur on Trafficking in Persons in 2006 

stating that “The Protocol definition of trafficking stands today as the accepted 

international definition of trafficking. . . . [It] establishes clear criteria for 

understanding what counts as trafficking, and makes it possible to frame anti-

trafficking initiatives with consistency and clarity.”24 there were significant challenges 

to the convention, notably criticisms as to its real intentions and the consequences. 

These issues were: 

a.) The effect of the Convention being engendered. 

b.) Exploitation was not specifically defined although included 

‘exploitation of prostitution or other forms of sexual exploitation’ as the only specific 

example. How did this impact on the sex industry and sex workers?  

c.) Under Article 3 (b) consent is always irrelevant if the “means” element 

is proven. What was meant by “consent is irrelevant” not only as a stand-alone legal 

concept, but when considered in light of the rest of the definition and content? 

d.) Legal ambiguity; there must be three elements to prove the crime of 

trafficking:  

 

 

22 https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf 
23 Emery International Law Review vol 26 pg 137-162 Michelle Madden Dempsey, Carolyn Hoyle, 
Mary Bosworth 
24 note 32 pg 7) 
http://lastradainternational.org/lsidocs/8%20Report%20of%20the%20Special%20Rapporteur%20(UNH
CR).pdf 
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(a) Action (harbouring, transport…);  

(b) Means (by force, coercion, giving or receiving of 

payments….);  

(c) Purpose (for exploitation).  

So in the absence of any one of these three key elements, the crime of 

trafficking has not been established; for example, if there is found to be exploitation 

without the ‘means’ element, then this is not trafficking. However, in accordance with 

the definition “for the purpose of…”, it may not be necessary to prove actual 

exploitation, just the intention (subject to proof). (Obakata, 2006, p. 20) How was this 

interpreted? 

Most of these issues were a continuance of the debates surrounding the 

1949 Convention albeit with more complex legalities regarding the irrelevance of 

consent. Despite a representative from a UN agency favouring the advancement of the 

awareness and overall societal acceptance of sex work, “sex work has evolved since 

then in many parts of the world,”25 this is disputed by the European Parliament Treaty 

adoption on Sexual exploitation and prostitution and its impact on gender equality 

2014 which states that it “Believes that looking upon prostitution as legal ‘sex work’, 

decriminalising the sex industry in general and making procuring legal is not a 

solution to keeping vulnerable women and under-age females safe from violence and 

exploitation, but has the opposite effect and puts them in danger of a higher level of 

violence.”26 The arguments have not changed and neither has the problem of 

trafficking nor the abuse of prostitutes. The effects these issues were to have on 

domestic legislation and the women allegedly involved will be discussed below.  

 

Genderised Legislation 

The Smuggling Convention did not contain a specific gender, the element 

of coercion, force nor consent. What this indicates is that smuggling is a voluntary act 

undertaken by people who are deemed by states to be consenting and are therefore not 

presumed to be victims, but criminals. (Obokata, 2006, p. 21) Comparatively, although 

the trafficking protocol could be deemed gender neutral, as it states “all persons,” it is 

25 Interview 11th March 2016 
26 paragraph 34 - http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-
2014-0071+0+DOC+XML+V0//EN 
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still entitled “Specifically Women and Children”, and associated with all three 

elements of force, coercion and consent. What this indicates is firstly, that women as a 

majority group are still being perceived in legislation as infantile, which as previously 

discussed, undermines their right to self-determination and renders them as uniquely 

victims. Children did not need to be included in this legislation at all. The Convention 

of the Rights of the Child 1990 was already comprehensive in matters relating to the 

sexual and economic trafficking of a child. It was suggested that as the Rights of the 

Child Convention is one of the most ratified conventions, in their personal opinion, it 

served no constructive purpose for children to be included in the trafficking protocol at 

all. 

Secondly, by specifically stating women as the target group, it is 

purporting them to be the most vulnerable and in need of protectionist policies. 

According to the Travaux Préparatoires “women and children are particularly 

vulnerable to and targeted by transnational criminal organizations engaged in 

trafficking in persons...”27  

Chulasak Kaewkan commented that “both are as vulnerable as each other 

in Thai opinion and culture, so consent was not recognized.”28  

Despite the homogenous grouping of women and children, everyone 

interviewed agreed that they should be treated separately once they had been identified 

as trafficked victims. However in practice, Usa Lerdsrisuntad pointed out that women 

continued to be “put in the same shelter and treated as children, calling the social 

worker “mother””29 and experiencing limited freedom. Both UN trafficking 

conventions can therefore be seen as a legal instrument that “affect[s] women’s human 

rights, particularly as a form of violence against them,” (Obakata, 2006, p. 27) not just 

in how it affects their human rights prior to and during trafficking, but after their 

rescue.  

 

Definition of ‘trafficking’ and ‘exploitation” 

The issue of trafficking is very subjective and accordingly should adapt to 

societal developments. However, it was only recently that the international community 

27 Travaux Préparatoires p. 323 - https://www.unodc.org/pdf/ctoccop_2006/04-60074_ebook-e.pdf 
28 Interview Chulasak Kaewkan 9th October 2015 
29 Interview Usa Lerdsrisuntad 4th November 2015 
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recognized the need to expand the understanding of trafficking to include, for 

example, forced marriage and forced labour.30 The UN Office of the High 

Commissioner for Human Rights, the UN Children's Fund (UNICEF), the UN Special 

Rapporteur on Violence Against Women and the International Organization for 

Migration (IOM) have all adopted amended definitions of trafficking. They 

contextualise it more as a human rights problem involving forced labour, servitude or 

slavery, that are actual conditions suffered and experienced and it can be adapted to 

any given situation rather than limiting it to a particular business or industry, such as 

prostitution. To specify actual examples such as prostitution as a defined form of 

trafficking, could therefore be detrimentally limiting, both practically and legally.  

Trafficking is unarguably a horrendous and abominable crime against 

humanity requiring national and international legislation to combat it. However a 

significant problem to date is that trafficking laws continue to be drafted with more 

focus on females and prostitution, rather than tackling the fundamental socio-

economic causes and effects of trafficking and have to date been unsuccessful 

(Trafficking in Persons Reports31). A UN official criticized “the implementation of the 

Palermo Protocol as being a 15 year distraction from exploitation and migration. It 

doesn’t work. There was no need for a protocol at all”32 Consent would re-position 

prostitution as work that would only be compared to the crime of sex trafficking if it 

was non-consensual or when conditions are unacceptable or unexpected. This would 

establish much clearer guidelines for authorities and for the workers to understand 

what is reasonable and what is criminal, with a far better understanding of their human 

rights. Authorities would have to be more compliant in acknowledging and enforcing 

breaches of working conditions and prosecuting perpetrators. The concept of consent 

is highly relevant as a determining factor. 

To reference “exploitation of prostitution” as an example of ‘exploitation’ 

does nothing but misdirects attention away from other forms of trafficking and their 

underlying causes, Mahdavi & Sargent (2011) and Kranrattanasuit (2014). There are 

many other forms of exploitation occurring in other industries, such as agriculture, 

30 GAATW in their Human Rights and Trafficking in Persons: A Handbook P. 23/24 
31 Available through: https://www.state.gov/j/tip/rls/tiprpt/ 
32 Interview 2015 
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fishing, domestic service, construction etc that are being ignored.33 And what was 

meant by “exploitation”? To what degree or extent was a situation to be proved as 

exploitative? In fact the definition came under heavy criticism and debate as noted in 

the Travaux Préparatoires: 

 

“the term was subject to a wide range of divergent interpretations, 

according to whether all activities in the sex industry constituted 

“sexual exploitation” per se or whether only sex work under 

exploitative or slavery-like conditions could qualify as ‘sexual 

exploitation.’”34 

 

Firstly, sexual exploitation can occur in any situation and any industry, it is 

naïve to think it is only in sex work. Women are abused in the workplace on a global 

scale, as seen in sexual harassment at work cases; this is not indicative of them being 

prostitutes or working in prostitution.  

Secondly, it is irresponsible to focus international attention on prostitutes 

who are an already marginalized group, with the intention to repress them even more. 

As the Huda report concluded “It should now be clear that the second clause of article 

3 (b) is referential to the 1949 Convention for the Suppression of the Traffic in 

Persons and of the Exploitation of the Prostitution…. that is how the 2000 Protocol is 

also to be understood…”35 The ILO Official considers that “it appears that the 

primary method of implementing the Palermo Protocol suppressed prostitution.”36 

Prostitution in any context is always going to be treated with negativity by authorities 

notwithstanding the fact that historically it has been stigmatized and criminalized for 

centuries. Drafting it into an international trafficking convention, regardless of how 

vague or blatant, will only encourage a continuance of an established governmental 

criminality and abuse of the women involved.  

To further associate the issue of consent and its irrelevance uniquely with 

33 Available from: http://www.ilo.org/asia/info/public/pr/WCMS_243810/lang--en/index.htm 
34 Travaux Préparatoires - p. 334 - https://www.unodc.org/pdf/ctoccop_2006/04-60074_ebook-e.pdf 
35 Report of the Special Rapporteur on the Human Rights Aspects of the Victims of Trafficking in 
Persons, Especially Women and Children, Sigma Huda 2006 p. 9, para. 40 
p.9, para 40 - http://www.refworld.org/docid/48abd53dd.html 
36 Interview 1st December 2015 

                                                           

http://www.ilo.org/asia/info/public/pr/WCMS_243810/lang--en/index.htm


Jennie Alexandra Williams  Consent in The UN Trafficking … / 56 
 

prostitution and sex trafficking, links it inextricably to women and sex. This suggests 

that consent is framed within a sexual context and so opens the discourse of debate to 

gender paradigms linked to highly sensitive and deeply controversial issues that 

become mired in morality and are not practical to eradicating the crime of trafficking, 

nor to protecting the rights of women. 

Thirdly, what degree of evidence needs to be proved for there to be an 

exploitative situation to establish a crime of trafficking? Could “the exploitation of 

prostitution” separate forced from voluntary prostitution? A representative from a UN 

agency explained that “Whilst I agree with the need to differentiate between forced 

and voluntary sex work, given the reference to ‘the exploitation of prostitution’, the 

argument can be made that the Palermo Protocol differentiates between prostitution 

and exploitative prostitution. The question of forced versus voluntary sex or other 

work is addressed through the ‘means’ component, which helps to differentiate 

between exploitation and human trafficking. This is to say that, even if one considers 

sex work as inherently exploitative – which I don’t, but even if one does – according to 

the PP, it only becomes human trafficking if brought about and/or maintained through 

deception/coercion. My point was not about Thai legislation but about Palermo, and it 

wasn’t about forced versus voluntary but about whether prostitution/sex work is 

considered inherently exploitative or not in the protocol.”37 

This is an important point to make and is legislatively correct. However, 

this thesis discusses the issue that due to this vague terminology in the trafficking 

definition, some advocates/activists subjectively understand and interpret all forms of 

prostitution to be exploitative, as it is often criminalised, such as in Thailand. Added to 

which, the Thai trafficking legislation links the irrelevance of consent to exploitation, 

not the means, and refers specifically to prostitution as a form of exploitation. So even 

if you were to consent to prostitution here in Thailand, it is exploitative in several 

ways. There is also the issue of the 'means' element including forced and coerced, and 

as explored in Chapter 2, there exists a difference in opinion as to whether coerced 

means forced or informed, and so the definition of trafficking is further obscured. 

The main point here being that the Palermo Protocol still directs the focus 

of attention not only onto women, but onto female prostitutes specifically and to 

37 Further clarification received by email 5th February 2017 
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prostitution in its entirety. Added to which, when you consider prostitution is often 

unregulated and certainly in countries where it is illegal (such as Thailand), all forms 

of prostitution are to a greater or lesser degree going to be exploitative, due to the lack 

of terms, conditions and laws that would otherwise protect the legitimacy of the 

business and the rights of the women.  

From a legally practical perspective when dealing with trafficking, there 

was found to be a lower threshold of proof of exploitation in a sexual context, as the 

commercial act is considered exploitative in itself. The UN Report38 found that the 

consent principle is almost specifically presumed in sex trafficking cases involving 

female victims. This means that cases of prostitution are far more likely to be 

interpreted by many States as a form of exploitation that falls within the realms of 

trafficking; thereby ignoring the consent of the prostitute and potentially proving a 

false case of trafficking. This appears to be particularly prevalent in Thailand as 

according to the Thai definition of trafficking, all forms of prostitution are exploitative 

and therefore proves trafficking. It raises suspicions as to the number of “raids and 

rescues” conducted by the authorities and also why prostitution it still so prevalent, 

unless it is condoned for the benefit of corrupt authorities at the expense of the 

women’s human rights; (Phongpaichit, Piriyarangsan and Treerat, 1998). 

Notwithstanding that this interpretation proves economically restrictive for prostitutes 

and their freedom of movement, as many migrant women regard prostitution as a 

necessary form of work and not one of trafficking. Kranrattanasuit (2014) critiques 

that, “this connotation is made to discourage women’s migration and thus seemingly 

hopefully diminish the occurrence of sex trafficking.” (Kranrattanasuit, 2014, p. 82) 

Consequently, the inclusion of prostitution in the Palermo Protocol becomes an 

instrument of restricted movement of women. Coomaraswarmy surmised that although 

all forms of trafficking involve illegal migration, not all illegal migration is 

trafficking39. In other words, recognizing consent could not only distinguish forms of 

labour from exploitation, it could practically determine cases of illegal migration from 

trafficking.  

38 UN Report on the Role of Consent, 2014, p. 88 - https://www.unodc.org/documents/human-
trafficking/2014/UNODC_2014_Issue_Paper_Consent.pdf 
39 UN Special Rapporteur on Violence Against Women; available through: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G00/113/34/PDF/G0011334.pdf?OpenElement 
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Section (iii) The Interpretation of the Principle of the Irrelevance of 

Consent: 
It is interesting to compare the Palermo Protocol’s trafficking definition 

with alternative definitions proposed by official organisations, including GAATW; 

IOM; UNICEF; UNSR, that do not include any mention of the term consent.40 So why 

was it included in the Palermo Protocol, especially after so much criticism following 

the inclusion in the 1949 convention? Gallagher (2010) argues that, “the reference to 

the non-applicability of consent merely confirms that the means element of trafficking 

40 The United Nations Office of the High Commissioner for Human Rights and the United Nations 

Children's Fund (UNICEF) and the International Organisation for Migration: 17 "trafficking is 

recruitment, transportation, transfer or harbouring, or receipt of any person for any purpose or in any 

form, including the recruitment, transportation, transfer or harbouring, or receipt of any person by the 

threat or use of force or by abduction, fraud, deception, coercion or abuse of power for the purposes of 

slavery, forced labour (including bonded labour or debt bondage) and servitude". The UN Special 

Rapporteur on Violence Against Women: “Trafficking in persons means the recruitment, 

transportation, purchase, sale, transfer, harbouring or receipt of persons: (i) by threat or use of 

violence, abduction, force, fraud, deception or coercion (including the abuse of authority), or debt 

bondage, for the purpose of: (ii) placing or holding such person, whether for pay or not, in forced 

labour or slavery-like practices, in a community other than the one in which such person lived at the 

time of the original act described in (i).” Subsection (i) of the definition covers all persons involved in 

the trafficking chain: those at the beginning of the chain, who provide or sell the trafficked person, and 

those at the end of the chain, who receive or purchase the trafficked person, hold the trafficked person 

in forced labour and profit from that labour. Criminalising the activities of all parties involved 

throughout the process of trafficking would facilitate efforts to both prevent trafficking and punish 

traffickers; GAATW in Human Rights Standards for the Treatment of Trafficked Persons: Trafficking: 

All acts and attempted acts involved in the recruitment, transportation within or across borders, 

purchase, sale, transfer, receipt or harbouring of a person (a) involving the use of deception, coercion 

(including the use or threat of force or the abuse of authority) or debt bondage; (b) for the purpose of 

placing or holding such person, whether for pay or not, in involuntary servitude (domestic, sexual or 

reproductive), in forced or bonded labour, or in slavery-like conditions, in a community other than the 

one in which such person lived at the time of the original deception, coercion or debt bondage. 
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(coercion, deception, abuse of authority, etc.) operates to annul meaningful, informed 

consent” (Gallagher, 2010, p. 28) This was to ensure that the “Consensual trafficking 

of either adults or children is a legal impossibility.” (Gallagher, 2010, p. 47)  So 

consent was included for the purpose of excluding it, which is an interesting drafting 

technique. The Travaux Préparatoires reflected “that an express reference to consent 

might actually imply that in some circumstances it would be possible to consent to 

such things as the use or threat of force, or fraud.” There was concern then that 

including consent may negate the validity of the ‘means’ that some states interpreted 

should include an element of force. The irrelevance of consent as a concept may not be 

understood properly and therefore misinterpreted and misapplied: 

 

“Several delegations pointed out that proving lack of consent was 

difficult because the victim’s consent or ability to consent often 

changed while the offence was ongoing. In trafficking cases, the initial 

consent of the victim was often withdrawn or vitiated by subsequent 

changes in circumstance and, in some cases, a victim abducted 

without consent might subsequently consent to other elements of the 

trafficking.41  

 

Obakata suggests that economic hardship, for example, could be 

interpreted as a form of coercion based on traffickers taking advantage and profiting 

from them (Obataka, 2006, p. 25). If this is the case, then this could seriously question 

the distinction between smuggling and trafficking, as it risks portraying trafficked 

victims as smuggled and so treated as criminals, and those smuggled as victims. 

Presuming or disregarding consent makes correct victim identification opaque and 

could be a serious issue to the intention of protecting and preventing trafficking, “In 

sum, the existence of consent can be used to distinguish between those who require 

protection and those who do not.” (Obakata, 2006, p. 26) 

Certainly, the principle of consent being irrelevant has been included in 

other instruments including EU, SAARC and ARAB and the UN Report 2014 found 

that the majority of States had adopted it into their domestic laws. Kranrattanasuit 

41 Travaux Préparatoires p. 344 
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(2014) argued that Thailand had, due to pressure from ASEAN that encouraged all 

member states to implement the Palermo Protocol to combat human trafficking as part 

of their domestic laws. However, in Dempsey, Hoyle and Bosworth (2012) found that 

there was no continuity across the States who had adopted the trafficking convention 

2000. They considered that the reasons for these differences, despite their requirement 

in the Vienna Convention to adopt it directly, was due to insufficient legal advice; no 

methods of non-compliance; economic resources available; vague definitions; 

disagreement of definition of sex trafficking ie whether it is trafficking when a victim 

consents to exploitation. Furthermore, they determined that due to ‘means’ involving 

elements that did not include force or coercion, such as abuse of power and 

vulnerability (Thailand only adopted abuse of power), that this broadened the 

definition of trafficking. Ditmore (2011) however, still considers the element of force 

to be present to prove trafficking and so should be interpreted on a narrower basis. 

This suggests that concepts and definitions are not uniformly universal, nor are they 

understood nor implemented as perhaps originally intended.  

The 2014 UN report on The Role of Consent in Trafficking in Persons 

confirmed that there were differences in adoption, interpretation, priorities and the 

realities within different States’ usage of applying the principle of the irrelevance of 

consent. Significantly, the report considered the effect that the presence of a ‘means’ 

element had on consent being deemed irrelevant. Liability of the victim can depend on 

the level of their consent to participate in the criminal activities for the purpose of the 

trafficking ie where prostitution is illegal the women are presumed either criminals or 

victims. It is an untenable position for the women, as neither are options that recognize 

their human rights as self-determining agents. Consent of the victim should be relevant 

to determine their status and criminal liability.  

The report also found that many legal practitioners acknowledged the 

concept of consent was in fact necessary to correctly identifying whether a victim was 

trafficked. Consent proved helpful in prioritising cases to investigate/prosecute; 

considering relevant charges to be brought and evidential weight; and allowing both 

juries and judges’ consideration of the validity of evidence presented and mitigating 

circumstances when sentencing (as in Chapter 2). So ignoring consent outright and 

uniformly could be problematic and in practice it wasn’t being adhered to. 
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Furthermore, authorities having a default presumption that all migrant women and 

consenting sex workers are victims, also creates a huge burden on States to manage a 

significant number of undocumented migrant workers as trafficked victims. Resources 

that should be channeled into efforts to identify genuine victims of trafficking and to 

provide for their short and long-term needs, are overshadowed by unnecessarily 

processing the huge number of women who are in actual fact not victims and do not 

require this type of assistance. This causes inefficiency within the identifying process 

and creates obstacles to formulating programmes that should be dealing with the 

victims, without restricting the liberty of consenting women. Added to which, more 

focus should be placed on the process of trafficking and the human rights abuses 

involved that would gather evidence of abuse against the traffickers, both from a 

criminal and a holistic perspective. (Obakata, 2006, p. 35) To this end, consent and the 

perspective of the women involved are tantamount to identifying a crime and pursuing 

a successful prosecution. 

 

Legal Ambiguity of Consent being Irrelevant 

The UN Report (2014) asked whether evidentially: 

a. if ‘means’ is established and consent is therefore deemed irrelevant, is 

it necessary to just establish the ‘means’ element and so making consent irrelevant, 

and/or  

b. do you need to prove that the presence of the ‘means’ actually negated 

that consent (and thereby making it irrelevant)? ie is it a strict element of proof?  

c. if ‘means’ can be established but it did not negate consent, then is 

consent still irrelevant or can it be used as a relevant mitigating circumstance in the 

evidence?  

The reason being that if consent is submitted as evidence, then this may 

affect the level of criminality of the alleged trafficker and the victims and so questions 

whether it is in the public interest to prosecute in the first place. Should other 

circumstances be taken into consideration, such as the extent of exploitation? The 

severity of these circumstances may vary depending on the type of trafficking ie the 

standard for trafficking for sexual exploitation is often lower than for labour 
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exploitation and so there may be a need to prove severe exploitation for the latter but 

not the former.  

In matters such as forced labour or forced prostitution, is consent relevant 

in establishing the exploitative purpose? Interestingly, although many practitioners 

were initially of the opinion that you cannot consent to exploitation per se, this was 

later amended to severe exploitation. This is more in line with the ILO and The 

Human Smuggling and Trafficking Centre Fact Sheet definition: Distinctions between 

Human Smuggling and Human Trafficking,42 that defines trafficking as severe forms 

of trafficking, including sex trafficking where a commercial act is induced by force, 

fraud or coercion and therefore cannot be consented to. This also maintains the 

freedom of choice to consent to other forms of exploitation as per your human right to 

self-determination. The report concluded that evidentially, where ‘means’ is linked to 

the Irrelevance of Consent, practitioners must consider the circumstances of ‘means’. 

(However, Thailand is an exception, as Irrelevance of Consent is linked to exploitation 

that includes prostitution. This suggests that all women are vulnerable and need 

protection, which is in accordance with the positions already stated by Annie 

Dieselberg and Jurgen Thomas in their interviews).  

So the principle of Irrelevance of Consent does raise issues for human 

rights and legal practitioners as it is their responsibility to apply Irrelevance of 

Consent to each case and could mean its success or failure against an alleged 

trafficker. ‘Means’ is very subjective and to prove it is dependent on the principle of 

Irrelevance of Consent. Strict interpretation of any use of means involved would 

immediately negate consent and would suggest that Irrelevance of Consent is in all 

forms of exploitation. Without any further qualifying elements, there is no need to 

prove a level of harm, nor a level of reduction of consent, in order to prove the 

‘means’ element and the crime of trafficking. It therefore questions the proportionality 

of the alleged crime and the harm committed. As seen in Chapter 2, in law, the effects 

of the crime justify the seriousness of the allegation. However, with trafficking, it 

seems the crime does not necessarily reflect the harm done. So even if A trafficks B 

for prostitution with the consent of B with no injury or detriment caused, A will still 

42 http://www.state.gov/documents/organization/90541.pdf 
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be charged with trafficking. The problem this causes is that when organisations have 

to report numbers of trafficking victims without a clear identifying distinction, this 

disproportionally inflates the number of trafficking ‘victims’ and suggests that some 

member states are artificially fulfilling their international trafficking requirements and 

prosecutorial quotas.  

Thailand was downgraded to Tier 3 of the TIP report from 2014, although 

is now positioned on the Tier 2 Watch List as of the 2016 TIP report, and faced 

sanctions as a penalty. If the matrix to identify trafficking victims was altered to 

reflect the actual harm committed, including the presence of consent, rather than just 

based on evidence that the crime may have been committed, this could reflect more 

accurate figures for reporting purposes. This could then help differentiate victims from 

undocumented workers and so redefine rehabilitation programmes and labour and 

immigration law infringements. These will be discussed in Chapter 5, but suffice to 

say, the issue of consent MUST be considered and factored in as crucial evidence of 

trafficking. 

 

 

Conclusion 
The international trafficking conventions of 1949 and 2000 and the 

surrounding discourse have undoubtedly had a significant impact on how society and 

state authorities perceive women and sex workers. By engendering the legislation and 

determining that consent was irrelevant, it places women and consent firmly within a 

sexual and moral framework, identifying them with the atypical and entrenched 

patriarchal and archaic association of victim/whore and exposes them to being treated 

as victims or criminals, devoid of their legal and human rights. In so doing, it directs 

attention ostensibly onto prostitution and ignores all other forms of trafficking. 

Arguments in support of the abolition of prostitution to eradicate sex trafficking are 

myopic and ineffective. To allege all forms of prostitution as gender violence ignores 

the socio-economic benefits of it and the critical need of legal protection from the 

continued abuses the women suffer, due to their criminal status. It proves only to 

exacerbate the abuse and encourages unnecessary restrictive legislation that draws 

attention away from the crucial issues including the actual causes of all forms of 
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trafficking. 

As seen in Chapter 2, both the Thai and Western criminal law perspective 

considers consent as evidentially relevant with due consideration. As a consequence of 

these trafficking conventions deeming consent as irrelevant, there is a default 

presumption by the authorities that all women do not have the capacity to consent and 

are, therefore, vulnerable and in need of protectionist policies. The Palermo Protocol 

was and still is, championed as the decisive and definitive trafficking legislation and 

although has created a more internationally involved approach, it has failed to deal 

with the underlying labour and immigration issues. What it has done is created legal 

ambiguity regarding exploitation and prostitution; a lack of uniformity in the 

understanding and application of the concept of the irrelevance of consent and 

entrenched prostitution as the main cause and effect of trafficking. It has encouraged 

the negative stigma and suppression of prostitution and favoured unnecessary 

protectionist policies that effectively undermines women’s economic agency and 

freedom of movement. 
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CHAPTER IV 

IMPLICATIONS OF THE IRRELEVANCE OF CONSENT IN 

THAI TRAFFICKING LEGISLATION ON THE HUMAN RIGHTS 

OF FEMALE SEX WORKERS IN THAILAND 
 

 

Introduction 
This chapter will firstly analyse how the concept of consent has affected 

the nature of Thai laws enacted around trafficking by reviewing the laws themselves 

and how they are implemented and interpreted. It will examine the extent the principle 

of consent has been adopted into Thailand’s trafficking, prostitution and immigration 

laws in light of the UN conventions of 1949 and 2000. Thai legislation will be 

reviewed from 1908 to 2015, including an examination of both primary and secondary 

sourced critiques of the acts by scholars, reports and interviews from human rights 

organisations based in Thailand. Secondly, this chapter will explore how these laws 

used in conjunction with each other affect the human rights of women and specifically 

female sex workers in Thailand. 

There is some evidence to suggest that Thai law has been influenced by 

UN trafficking conventions, in both drafting terminology as well as adopting the 

intention behind the legislation, ie that of the abolition of prostitution. A representative 

from a UN agency says the Palermo Protocol is the point of reference for the 

trafficking discourse, and certainly this was the intention, not only in international 

legislation, but also for its impact on domestic policies.  

However the significance of the Palermo Protocol on Thai law is disputed 

by Chulasak Kaewkan,  

in that although “Thai domestic policies have adopted the same definition 

that consent is irrelevant” that this was “only cosmetic to appease international 

law.”1 Sunee Chaiyarose agrees “ I do not think it is very influential and ….too much 

importance is placed on UN legislation. We can change Thai law if we want to and 

1 Interview Chulasak Kaewkan 9th October 2015 
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have the freedom to change, but it is not possible due to Thai mentality. Thais are still 

thinking the same way.”2 

This suggests a difference of opinion along a Thai/Western ideology as to 

the potency of UN legislation and the resistance of Thai legislation that will now be 

examined further.  

 

1908 Contagious Diseases Prevention Act3 

Historically the Thai government has been complicit in prostitution since 

the 1900s (Boonchalaksi and Guest, 1994; Jeffrey, 2002;). Sex work was already a 

part of Thai society and was formally legalized in the 1908 Contagious Diseases 

Prevention Act. Also referred to as the Venereal Diseases Act of 1909, it regulated 

brothel prostitution (Obakata, 2006, p. 48) by requiring prostitutes to obtain a license 

from the government by proving themselves free of venereal disease and that they 

consented to the work (Jeffrey, 2002, p. 11/12). It also required the brothels to be 

clean, discreet and with other provisions available to ensure that the women were 

working under their own free will.  

However, the law also imposed compulsory medical examinations on the 

women and restricted them from working if they tested positive for sexually 

transmitted diseases. There were no such impositions on the male customers and 

suggests that the impetus leading the changes in prostitution legislation was not with 

the safety and rights of the women in mind, but limiting the spread of sexually 

transmitted disease amongst the (military) men. Indeed, this legislation not only failed 

to protect the rights of the female prostitutes, but the cases of exploitation and 

trafficking increased disproportionately leading to “numerous complaints about 

international sex trafficking organisations..”  (Boonchalaksi and Guest; 1994, p. 120).  

 

  

2 Interview Sunee Chairyarose 16th January 2016 
3 This legislation was not available and any references are taken from secondary sources as referenced 
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Trafficking in Women and Girls Act (Anti-Trafficking Act) of 19284 

Consequently, the Trafficking in Women and Girls Act (Anti-Trafficking 

Act) of 1928 was passed. Section 4 stated: 

‘Whoever brings or causes another person to bring any woman or girl child 

into Siam for commercial sexual intercourse; takes or causes another person to take 

any woman out of Siam for commercial sexual intercourse;” (Obakata, 2006, p. 47) 

The intention was clear in that it reflected previous trafficking legislation meant to 

suppress prostitution as well as the sexual exploitation of women and girls. However, 

while this criminalized cross-border prostitution and trafficking, it retained the legality 

of domestic prostitution and was accordingly criticized on this basis, in addition to 

imposing only minimal penalties for the traffickers (Obakata, 2006, p. 48). This 

suggests that Thailand although recognizing the international trafficking issue and 

implementing legislation to restrict it, maintained its own independent prostitution 

laws. This engendered legislation also recognized the need to protect the trafficked 

women as victims and not criminals, and was “aimed to protect women and 

children..[who were then]… exempt from imprisonment and fines.” (Sorajjakool, 

2013, p. 120) and was therefore pro-active and pursuant of protective measures. 

 

Suppression of Prostitution Act 19605 

The 1908 and 1928 acts were thus repealed and replaced by the 

Suppression of Prostitution Act 1960. This act attempted to abolish all forms of 

prostitution and “played a significant role in changing the situation of sex trafficking 

in Thailand.” (Boonchalaksi and Guest, 1994, p. 123). Jeffrey (2002, p. 26) stated that 

the Prostitution Prohibition Act 1960, emphasized the promiscuity of the women, 

retaining its moral emphasis from the 1928 act and directly targeted prostitutes who 

were punishable by a fine and reform more severely than the owners. The male clients 

were conspicuously absent from blame.  

 

As a direct result of the 1960 act, conspicuous brothels were now illegal 

and had morphed and become extremely diverse, including vast numbers of massage 

4 This legislation was not available and any references are taken from secondary sources as referenced 
 
5 See Addendum for both Thai and English translation 
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parlours, go-go bars, karaoke bars and other similar places of entertainment that 

allowed “service partners” or “bath service providers”, that were condoned as they 

were not deemed as prostitution. This had the disadvantage that it made the sex 

industry clandestine, and “the greater the level of concealment, the greater the level of 

exploitation.” (Sorajjakool, 2013, p. 95).  

 

The 1966 Entertainments Act6 

The 1966 Entertainments Act (Entertainment Places Act, amended 2003) 

was introduced to regulate them only in the sense that the workplace had to be 

registered as a place of entertainment. It did nothing to decriminalize the industry or 

the workers within it, nor provide occupational health and safety protection - which 

were only relevant to legalized places of work and employees. Health policies directly 

target the women prostitutes, as if they alone harbour and transmit disease. They are 

excluded from social security and welfare benefits and minimum standards of health 

and safety at work or outside of work when carrying out their services. The law is 

effectively marginalizing these women, when they are already in a tenuous and 

vulnerable position and one that exacerbates their negative stigma, making any crucial 

positive change nearly impossible.  

So, although “the differences between massage parlors and go-go bars and 

prostitution establishments are not necessarily clear…”7 what was clear was that 

publically acknowledged sexual services were still being provided by criminal 

prostitutes in an environment that was criminalized. This meant that they were not 

only vulnerable to exploitation by the managers of the entertainment places and 

officials such as the police; the places they worked were outside labour regulations 

and therefore devoid of any occupational and health regulations that would otherwise 

have afforded them protection in the workplace and legitimate working terms and 

conditions.  

Both the 1960 and 1966 acts criminalized the women, whilst seemingly 

arbitrarily ignoring the male clients and managers/owners and so effectively 

condoning the act of prostitution itself. Even in the most recent 1996 act where there is 

6 Unavailable in full but accessed via http://www.thailawforum.com/sex-crimes-in-thailand-part2-
2.html 
7 Ibid 
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more recognition of the women as potential victims, it has been criticized as 

ineffective against the criminalized and exploitative backdrop of the industry, as the 

women were “treated as criminals…. pushed into protection of procurers who had 

influence with law officials. Not only did the Act fail to suppress prostitution as 

planned, but the Act also encouraged prostitution to be widespread and increased in 

numbers and forms.” (Sorajjakool, 2013, p. 122) This act effectively allowed sex work 

to continue but criminalized legal brothels, encouraging clandestine places of 

entertainment being established under the control of “managers” who were now 

“pimps or procurers”. It meant that their places of work and their employers were now 

illegal and actively suppressed. This allowed any exploitation to be committed in a 

more concealed environment by these very same officials and managers whose job it 

was to determine whether they permitted the continuance of these services.  

 

Immigration Act 19768 

To exacerbate an already untenable situation for the female prostitutes, the 

Immigration Act of 1979 was introduced. Section 12.8 specifically prohibits 

immigration if there is “reason to believe that entrance..[is for]..the purpose of being 

involved in prostitution..” and reflects a very protectionist and oppressive policy to be 

adopted and implemented by the state immigration authorities. It is also highly 

subjective and undermines women’s agency and self-determination entirely. It renders 

women vulnerable to the Thai authorities to decide arbitrarily on the future 

consequences of women migrants. “They were treated not as victims but as offenders 

of immigration law.” (Obakata, 2006, p. 49) This attitude and approach to prostitution 

and women was very much in line with the new Thai approach to prostitution and 

arguably influenced by the 1949 UN trafficking convention and international 

abolitionist rhetoric. 

With the introduction of the Immigration Act 1976, not only had the 

trafficking discourse produced trafficking and prostitution laws intended to suppress 

the prostitutes’ human rights, it also focused on how to stem the flow of female 

migrants into Thailand, “…it is…immigration that form the major obstacles.” 

(Kempadoo, 1998, p. 17). Section 12.8 of the Immigration Act 1979 placed a 

8 http://www.immigration.go.th/nov2004/en/doc/Immigration_Act.pdf 
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significant focus on specifically female migrants, who were presumed to be coming to 

work as prostitutes into Thailand and were to be prevented from doing so. This 

immediately did two things: it further established the already existing default 

preconception of the Thai authorities that female migrants were prostitutes and gave 

them greater powers to assess the women as either criminals or victims and so 

encouraged corruption. Secondly, this act prevented the movement of women in 

general less they intended to prostitute themselves and negatively impacted on the 

movement of migrant women in general and on a global scale. As a result, it prevented 

their human right to free movement and condemned them to a choice of a shelter, 

prison or repatriation.  “It seems that what is of concern in public policies today is the 

question of immigration, not the human rights of prostitutes.” (Thorbek and Pattanaik, 

2002)  

Politics often confuses immigration/migration and trafficking with sex 

work, to the detriment of the women involved and means that trafficking laws are not 

properly enforced; “partly due to lack of adequate knowledge of trafficking on the part 

of law enforcement agencies. Many police officers in different provinces of Thailand 

are not aware that laws concerning human trafficking exist and instead utilize the 

Prostitution Act.” (Thorbek and Pattanaik. 2002) Chulasak Kaewkan expressed 

particular concern about this issue and was of the opinion that there was much 

confusion amongst the Thai authorities regarding an alleged misapplication of the 

trafficking and prostitution laws when dealing with these cases. He stated that “police 

or legislature do not have any guidelines with respect to trafficking. They do not know 

how to identify actual victims or know what they need. There are no guidelines as to 

what treatment or help they need, nor anyone who takes responsibility for this issue. 

Currently there are no laws to establish legal guidelines.” Although all interviewees 

were of the opinion that the trafficking legislation is there to protect women, as they 

are vulnerable to sex trafficking, however, this is alleged to be unmonitored and non-

compliant, as Chulasak Kaewkan stated,  

 

“international law requires a body or commission to support human 

rights laws, but Thailand does not have any effective bodies.”9 

9 Chulasak Kaewkan interview 9th October 2015 
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Furthermore, Somchai Homlaor whilst president of the LRC, “made a 

proposal to the Ministry of Social Welfare to amend the trafficking 

law to comply more with domestic law with more of a similarity with 

border countries.”10  

 

To date this has not been adopted. 

 

1996 Prevention and Suppression of Prostitution Act11 

The 1960 Prostitution Act was later amended in the 1996 Prevention and 

Suppression of Prostitution Act, and Section 4 of the 1996 Act, defined prostitution as 

“sexual intercourse, or any other act, or the commission of any other act in order to 

gratify the sexual desire of another person in a promiscuous manner in return for 

earning or any other benefit.” Furthermore Section 5 states that if a prostitute acts in an 

“open and shameless manner or causes nuisance to the public, shall be liable..” So in 

addition to the act of ‘prostitute” not being defined, the terminology is ambiguous so 

that it could be argued that if a ‘prostitute’ were to operate in a non-promiscuous 

manner that wasn’t open or shameless or causing a public nuisance, then the act of 

prostitution cannot be established and so indirectly perpetuating it. The terms used and 

defined were vague and subjective, that as already noted by Kennedy (2005), will 

always be interpreted with a male bias, and considering the lack of penalties involved 

for the men, was ineffective in preventing or suppressing prostitution; “As a result, the 

business of prostitution and trafficking for this purpose continued to flourish in 

Thailand.” (Obakata, 2006, p. 49)  

Section 9 of the Act states that “Any person who procures, seduces or 

takes away any person for the prostitution of such person, even with her or his 

consent…” This has been transcribed straight from the UN Convention of 1949 and 

indicates direct influence for adoption, albeit eleven years later. It also has the same 

effect in ignoring the women’s human right to self-determination as previously 

discussed above. Section 6 does however recognize that women can be forced “under 

an influence in which that person cannot avoid or resist, the offender is not guilty.” 

10 Interview with Somchai Homlaor 3rd December 2015 
11 http://www.ilo.org/dyn/natlex/docs/WEBTEXT/46403/65063/E96THA01.htm 
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and so eliminates the women’s potential criminal liability if a victim. This is very 

much in line with the interpretation of the 1949 Act in that the women are either 

victims or morally and criminally blameworthy. 

Sections 14 and 15 of the 1960/1996 act also places in the hands of the 

Protection and Occupational Development Committee (P.O.C), (which includes the 

Royal Thai Police Department), the power to “determine policies with regard to the 

protection and occupational development, including the development of the quality of 

life of prostitutes.” This was very much in line with the UN’s protectionist policies 

(Articles 14 &15) of referring the decision-making away from the women and placing 

them directly in the hands of the authorities. Section 17 states that the P.O.C should be  

 

“a centre for the co-ordination between the government and the 

private sector in respect of information, resources and the operation in 

connection with the prevention and suppression of prostitutes in the 

province.”  

 

This legislation brought Thailand in line with the UN’s proclamation 

against prostitutes and prostitution that actively encouraged its abolition. The 1996 act 

placed more of an emphasis on treating the prostitutes as victims and with more 

stringent punishment for the procurers, owners and managers.  

 

Measures in Prevention and Suppression in Trafficking in Women and 

Children 199712 

Having considered the critical issues in its current prostitution legislation, 

Thailand replaced the 1928 Act with the Measures in Prevention and Suppression in 

Trafficking in Women and Children 1997. Section 5 states that “buying, selling, 

vending, bringing from or sending to, receiving, detaining or confining any woman or 

child, or arranging for any woman or child to act or receive any act, for sexual 

gratification of another person, for an indecent sexual purpose, or for gaining any 

illegal benefit for his/herself or another person, with or without consent of the women 

or child, is an offense…..” This fairly comprehensive legislation pre-dated the Palermo 

12 see Addendum 
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Protocol by some three years and shows that Thailand continued to be a forerunner in 

anti-trafficking law. There is no mention of exploitation and no actual definition of 

trafficking, however the means, action and purpose are clear and rather succinct, with 

the definition expanding beyond just prostitution and internal trafficking. It conflates 

prostitution with sex trafficking and ignores consent, but in a country that has arguably 

and albeit ambivalently made prostitution illegal, this is understandable from a 

legislative viewpoint. Furthermore, Section 11 considered those trafficked as victims 

rather than criminals and so eliciting a more protective and rehabilitative approach in 

the intention that reflects a more human rights perspective.  

 

2008 Trafficking in Persons Act13 

Thailand signed the Palermo Protocol in 2001 and ratified it in 2013, yet 

made some significant amendments. The “Suppression of Human Trafficking Act” 

2008, Section 4 of this act, unlike the Palermo Protocol, defines exploitation:  

“[E]xploitation” means seeking benefits from prostitution or distribution of 

pornographic materials, other forms of sexual exploitation, slavery, causing another 

person to be a beggar, forced labour or service…or any other similar practices 

resulting in forced extortion, regardless of such persons consent.”  

“Forced labour or service” means compelling the other person to work or 

provide service by putting such person in fear of injury to life, body, liberty, reputation 

or property, of such person or another person, by means of intimidation, use of force, 

or any other means causing such person to be in a state of being unable to resist.  

“Section 6 - Whoever, for the purpose of exploitation, does any of the 

following acts: procuring, buying, selling, vending, bringing from or sending to, 

detaining or confining, harboring, or receiving any person, by means of the threat or 

use of force, abduction, fraud, deception, abuse of power, or of the giving money or 

benefits to achieve the consent of a person having control over another person in 

allowing the offender to exploit the person under his control;”   

 

UNODC 2009 Global Report on Trafficking in Persons confirmed that 

Thailand had construed “trafficking in persons” as only sexual exploitation of women 

13 http://www.notip.org.cn/UserImages/00001163.pdf 
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and children and deems consent irrelevant.14According to Mahdavi and Sergeant 

(2014), Article 6 of the Act reflects the same meaning of Article 3 of the Palermo 

Protocol regarding the trafficking in persons (action, means and purpose), including 

the element of consent. However, Thailand has not adopted Article 3(b), but instead 

has linked consent to ‘exploitation’ (‘purpose’) rather than ‘means’. So even if a 

woman consents (for socio-economic coercive reasons for example “means”) to be 

transported (‘action’) to work as a prostitute (“purpose”), then she is arguably 

trafficked, as she is unable to consent to exploitative conditions and all the criteria are 

present. Ultimately this would now be classed as a trafficking case against the 

manager and not the person who brought her, which is possibly a better and fairer 

reflection as to whether she has been trafficked or not. Dempsey, Hoyle and Bosworth 

(2012) were of the opinion that this was drafted in because it obviated the criminal 

principles, similar to the reasons behind its inclusion in the Palermo Protocol. Yet 

despite not adopting the clause in relation to the ‘means’, Thailand reported to the 

Conference of Parties that the consent of the victim is not relevant to a determination 

of whether trafficking has taken place.15 

Other differences are that Thailand does not include ‘position of 

vulnerability’ as a form of ‘means’ and limits many subjective incidents that do not 

include the element of force that some scholars and practitioners had criticized the 

Palermo Protocol for. This creates a narrower and more rigid interpretation. However 

by not linking the irrelevance of consent to ‘means’ may suggest that consent can be 

considered overall to “achieve the consent of that person...” 

Although prior to 2013 Thailand had not ratified the Palermo Protocol, its 

anti-trafficking law was overall compliant. The 1928 Act (Section 4); 1998 Act 

(Section 5) & Section 4 of the 2008 Thai trafficking legislation have been 

symbiotically related to prostitution in that it was synonymous with sex trafficking 

only and considering the predominantly female contingent, was engendered as a result. 

Despite the more neutrally phrased 2008 Trafficking in Persons Act, Section 4 

specifically defines prostitution as a form of ‘exploitation’ and therefore satisfies the 

14 15-17 unodc.org/documents/human trafficking/global report on TIP 
15 UNODC 2009 Global Report on Trafficking in Persons See Information Submitted by States, supra 
note 60, at .114 
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Thai interpretation of trafficking. This conflation encourages the need to substantiate 

previous anti-prostitution laws allegedly to prevent prostitution and reform prostitutes, 

and to generate further legislation to continue to suppress prostitution in an attempt to 

eradicate trafficking. There has been no indication from research that these policies 

have had any effect on suppressing either prostitution or trafficking for sex.  

Instead there is evidence that the ‘raid and rescue’ approach legitimized by 

Section 27 of the 2008 Act encourages arbitrary police invasions on premises of 

entertainment used by consenting prostitutes (allowed under the 1966 Entertainment 

Act). It was found by the National Human Rights Commission of Thailand in 2003 

that corrupt police were commonly exploiting this Act to extort money from the 

women and that strict guidelines should be imposed on its use, however, this continues 

to happen.16  

 

In fact, Usa Lerdsrisuntad confirmed that “raids and rescues were not 

the right way to rescue actual victims.”17 Annie Dieselberg states that 

“Many in law enforcement will just arrest for targets, fine the women 

and return them. They are not really interested in whether they are 

trafficked victims or not. They will only raid and rescue if they receive 

reports from organisations, but then will only act on them if the order 

comes from the top. Raid and rescues are often not useful for these 

reasons.”18   

 

It questions then why they are continuing to be undertaken and hints at 

possibly authoritative corruption. 

In an interview with Empower in February 201519, they confirmed that 

there are still regular raids from the police so that they can ensure their “trafficking 

targets” are met and the women take it in turns to be arrested and held in custody, 

some migrant workers for often up to several months.20 They are forced to prove their 

age and if they cannot are presumed to be a minor that often contributes and explains 

16 Empower Hit & Run 2012 
17 Interview Usa Lerdsrisuntad 4th November 2015 
18 Interview Annie Dieselberg 19th November 2015 
19 Interview with Empower in February 2015 in relation to a separate (unpublished) paper 
20 Empower Hit and Run, 2012 
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the media headlines of a high number of ‘rescued underage trafficked victims’. The 

number is later often reduced when the women are able to obtain their ID cards, or 

invasive tests (including questionable bone density tests) prove their age of majority, 

but the media has by then lost interest. It also questions the accuracy and legitimacy of 

these figures, notwithstanding the fact that these women form an underground 

population that will only produce guestimates at best and rarely support the media 

furor surrounding it, (Sorajjakool, 2013) Section 33 of the Act also allows for invasive 

medical tests of ‘trafficked persons’ including vaginal examinations.21 There is a 

suggestion that “corruption among law enforcement agencies is also an endemic 

problem in Thailand. Those involved in prostitution bribe law enforcement officials 

and are able to evade law enforcement in return. Even worse, some law enforcement 

officers actively participate in trafficking.” (Obakata, 2006, p. 54) 

Furthermore, by directing legislation and policies of suppression on 

prostitution, it obscures the fundamental issues involved: those of poverty, gender 

discrimination and severe exploitation that result in crimes amounting to imprisonment 

and torture; “Governments, in their attempts to respond effectively to growing 

international concern about trafficking, may misconstrue the needs of victims and, in 

so doing, institute policies and practices that further undermine the rights of women, 

especially the freedom of movement and the right to earn a living.”22 The core issues 

causative of trafficking are arguably ignored or improperly addressed and instead 

these laws can be seen to be unfairly focused on the most marginalized of groups, that 

of female prostitutes. Piyanut Kotsan believes that, “sex workers are the most 

marginalized.”23 The consequences being “politicized identity is social subordination 

and exclusion from universal equality and justice..” (Doezema, 2001, p. 20).  

Thai trafficking legislation appears to be comprehensive in content and 

reflects the over-riding objectives of the international trafficking conventions, that of 

suppression, prevention and rehabilitation, but how does this transpose to a human 

rights perspective on the female sex workers in Thailand? From the analysis of the 

Thai trafficking laws, it is clear that they maintain women within the same grouping as 

21 Ibid and interview February 2015 
22 Special rapporteur R. Coomaraswamy 2000 pg 7, 4 
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/e29d45a105cd8143802568be0051fcfb/$FILE/G00113
34.pdf 
23 Interview Piyanut Kotsan 5th April 2016 
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children, are engendered, and specifically target sexual exploitation and prostitution. 

The methods of curtailment used are the criminalization of prostitution and prostitutes 

under the Suppression of Prostitution Act and the control of migration of women 

under the Immigration Act 1979.  

 

 

Specific Human Rights Abuses and their Effects 
There are therefore similar issues that have already been previously 

discussed in Chapter 3 in relation to the UN trafficking conventions that have also 

contributed to a continuing challenge to women’s and sex workers human rights in 

Thailand.  

Firstly, the issue of continuing to group together women with children 

portrays a sophomoric perception of women’s ability to consent and encourages an 

authoritarian reaction to protect them as victims.  In disempowering them, it 

perpetuates a victim identity that is promoted by the Thai authorities but that is often 

rejected by the women and so discredits these “rescue” and rehabilitative policies as 

inappropriate and irrelevant. This is supported by Usa Lerdsrisuntad and Jurgen 

Thomas who previously stated that rescued prostituted women often refused to be 

identified as victims due to the slow and restrictive process and their desire to return to 

work; “This is proof that they were allowed their consent, as no-one was admitting 

they were victims and were instead choosing to be deported, as this system was much 

quicker as opposed to the victim process of years in a shelter and then being deported 

anyway.”24 It undermines their right to self-determination and identity and prevents 

their right to work. 

Secondly, by engendering the legislation particularly by conflating sex 

trafficking with prostitution, it directly targets women. This contributes to enacting 

criminalizing laws such as the Immigration and Prostitution Laws that are 

discriminatory and have negative connotations for women, including the persecution 

and prosecution of prostitutes. This restricts their right to freedom of movement and 

prohibits access to justice, welfare and labour laws. 

 

24 Interview Jurgen Thomas 19th October 2015 
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Thirdly, it re-directs focus away from the genuine victims of trafficking 

who rely on being correctly identified; obscures the ability to establish the actual 

crime of trafficking and ignores the criminality of the perpetrators. It confuses policy 

makers in creating unsuitable programmes that are based on incorrect data that has 

been improperly obtained. Economic assistance provided by international and 

domestic organisations are often wasted on irrelevant strategies, simply because the 

correct identification of women and their needs are not accurately or effectively 

assessed. 

For example, prostitution is illegal, yet Thailand is an international sex 

tourist destination, openly condoned by the blatant visibility and presence of numerous 

entertainment places on offer and historically encouraged by the Thai tourism 

industry, “tourism to Thailand, motivated largely by the sex industry, brings more than 

$4 billion a year to the national economy.” (Bishop and Robinson, 2002, p. 14) 25 

Interestingly, the Havoscope report of 2015 reported that Thailand’s annual revenue 

from the sex industry was $6.4 billion, which accounts for 10% of its GDP; and is a 

significant increase since 2002.26 “Prostitution is a hundred-billion baht business and 

the financial mainstay, directly or indirectly, of several hundred thousand people.” 

(Phongpaichit, Piriyarangsan, and Treerat, 2009, p. 213) This creates a duplicitous 

environment for the women involved, as they are encouraged to enter into the industry 

due to the huge demand necessitating a healthy supply of women, who are then 

criminalized and exploited. There are several significant human rights abuses as a 

consequence in what appears to form the basis of the industry, most significantly the 

“criminalization and stigmatization of women involved in prostitution intensifies harm 

and discrimination.” (Coy, 2012, p. 15) 

 

 

Criminalisation 
Prostitution is the only service industry in consistently high demand that is 

illegal. This creates and contributes to a greater amount of exploitation of the 

consenting women involved that is then seemingly exacerbated by Thai prostitution, 

25 Night Market Sexual Cultures and the Thai economic miracle 1998  
26 http://www.havocscope.com/prostitution-statistics/ 
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trafficking and immigration legislation (Sorajjakool, 2013; Meaker, 2002). Working 

within an illegal industry, they are perceived and treated like criminals and they are 

exposed to arbitrary violence from the authorities and clients, who are often 

exonerated due to discriminatory interpretation of the legislation, (Truong, 1990; 

Jeffrey, 2002). “Chapkis, 1997; Fawkes, 2005; Pheterson, 1989; Thukral et al., 2005, 

argue that laws which criminalize sex work do not make the work safer, do nothing to 

end prostitution, and further marginalize and stigmatize sex workers.” (Koken, 2010, 

p. 64)  

For example, due to their criminal status, they have no credibility and no 

legal rights of redress, as they are not afforded any state protection and are therefore 

reluctant to report incidents of violence or abuse committed by clients or their own 

managers. (Wijers, 1997; Sullivan, 2004; Kennedy, 2005). “Sex workers who are 

imprisoned and detained, subjected to cruel and degrading mistreatment, who suffer 

violence at the hands of the state or by private individuals with the state’s support, are 

disqualified from human rights considerations if their status is “voluntary.”” 

(Doezema, 1998, p. 46) Criminalising women ignores the complicit part played by 

male perpetrators in the systematic abuse of these women and their oppression.  

The terminology of ‘forced sex’, ‘forced prostitution’, ‘comfort women’ or 

‘trafficking for sex’, seem less threatening and belies the actual crimes being 

committed; namely that of imprisonment, rape and torture. Jurgen Thomas believes 

that “laws are made by men for the protection of men and not for the benefit of 

women.”27 By encouraging a social condemnation of prostitution and prostitutes as 

criminal and deserving of punishment, actual crimes committed against them are often 

ignored, encouraged or condoned. “Given that most of those trafficked into Thailand 

are illegal immigrants, law enforcement authorities mainly apply immigration law to 

deport them without seeking to identify and prosecute traffickers…” (Obakata, 2006, 

p. 55), or their abusers. “The core message that women are victims or prone to abuse 

has been more pronounced than any condemnation of men’s continued violation of 

women’s rights. Such a portrayal has served only to re-enforce rather than challenge 

men’s oppression of women.”28 Although many are aware they are working within an 

27 Interview Jurgen Thomas 19th October 2015 
28 ESCAP 1999 referenced in Vanasapong, 2002, p. 149 
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illegal industry, this does not make it acceptable that the human rights violations that 

they are subjected to should be condoned by society. Not only that but it renders these 

crimes as an immigration issue and not as national or transnational criminal acts, 

which they should be. It is far simpler to deport them rather than investigate a crime 

and prosecute the men involved.  

Furthermore, by producing legislation that consistently focuses on the 

suppression of prostitution and the criminalization of prostitutes, the causative effects 

for their need to migrate, such as poverty, socio-economic deprivation, war, 

discrimination, abuse etc are not addressed (Jeffrey, 2002; Boonchalaksi and Guest, 

1994; Obakata, 2006). This contributes to overlooking effective and legal migration 

policy requirements by ignoring prostitutes’ demands for their rights as workers and as 

humans and makes them more susceptible to traffickers (Obataka, 2006). Additionally, 

as there are no compulsory instruments requiring the owners / managers of these 

entertainment venues to implement health and safety, occupational and labour laws, 

the women have no rights within labour courts to demand or maintain acceptable 

working conditions that many prostitutes maintain is the main factor they consider as 

exploitative.29 They are therefore vulnerable to exploitation of their working rights, 

their legal rights and their human rights by their owners, managers and clients. 

“Indeed, abuse of human rights is more likely to occur as a result of the work being 

illegal and informal, than through deceptive coercion and lack of consent. Consenting 

to sex work does not mean that the women agree to poor working conditions.” 

(Vanasapong, 2002, p. 61)  

 

 

Women’s Identity 
The Thai culture of Buddhist merit making and the daughter’s duty and 

obligation to support their families, has contributed to pressure on a number of women 

to make a lot of money in a short amount of time. Due to the high demand for 

prostitutes and the availability of clients, this has created a stigmatized but albeit 

acceptable form of work, (Aoyama, 2009), but only if they are successful, as the 

stigma remains if they are not (Boonchalaksi and Guest, 1994). “[T]he dual factors of 

29 Interview Empower 22nd October 2015 
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social expectations and control over women with respect to their responsibility to the 

family in Thai society…are factors influencing the emergence of transnational 

prostitution and marriage migration” and results in further pressure on the prostitutes 

and oppression of prostitution. 

Historically prostitution was an acceptable form of work in Thailand, with 

women consciously choosing to work in that industry for a number of reasons 

including filial obligations, separation from spouse, support their family, obtaining a 

good income and so on (Boonchalaksi & Guest, 1994; Mix, 2002; Felton, 2009) As 

much as the reasons for entering the industry have remained the same, since the 1928 

Trafficking Act, there was a noticeable change in societal attitude towards prostitution 

and prostitutes from one of cultural acceptance to cultural shame; (Jeffrey, 2002, p. 

14). Piyanut Kotsan also mentions the issues of “morality and taboo, gender violence 

and stigma”30 are all significant obstacles to positive change. Increasing negative 

connotations were being attached to prostitution via legislation that once again 

incorporated the concept of consent but transposed it onto the polarized discourse of 

whore/victim. Although consent was being recognized, it was being used to the 

detriment of the women because of the consequences they faced in either situation: 

prison and a fine or rehabilitation in a reform shelter; neither choice was, nor is, 

acceptable to the consenting worker. Stigmatisation “denies them their basic human 

right to self-determination, liberty and autonomy.’ (Truong, 1990, p. 50) The current 

Thai legislation in relation to trafficking and prostitution ostracizes them and 

reinforces the patriarchal system of using women as the benchmark for societal 

morality that encourages further legal oppression. It is very much a mutual legislative - 

societal influence with one exacerbating the other, with possibilities of positive effects 

as well with a more engendered interpretation, as seen in Chapter 2. 

Prostitution is often condemned by pro-abolitionists such as Barry et al as 

sexual slavery however, this does not fully reflect the extent or diversity within the 

industry and reduces it to an issue of morality rather than economy that can be 

myopically limiting (Califia, 2000). It sets a dangerous precedent as most of the 

women involved do not want to be identified as a victim, as they consciously choose 

to earn money as a sex worker; do not consider themselves as trafficked and do not 

30 Interview Piyanut Kotsan 5th April 2016 
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wish to be returned home (Surtees, 2014; Aoyama, 2009; Kempadoo, 1998, 2005;) 

Human Trafficking is complex and stereotypes only lead to moral panic and 

ineffective responses. Victim protection and assistance programmes provide limited 

positive impact for identified victims and shelters often imprison the women with no 

recourse to earn money or liberty due to an inability to work during very lengthy stays. 

Retraining is gender bias and lacks vocational training, “women are only trained for 

low paid jobs – for example, cooking and hairdressing” [because] “women in general 

are looked down upon, and government officials do not regard them as having the 

potential to excel.” (Obakata, 2006, p. 58) Although the Thai government has made 

more efforts to provide assistance to victims, these can cause further harm. Sometimes 

they are only assisted by the authorities if they agree to prosecute (Lisborg, 2002). 

Some organisations such as Nightlight, offer an alternative of “a decent 

form of work, a safe place to be, shelter and help if they need it. We want them to be in 

a better situation and help them find a way out of prostitution. Our target group for 

employment are those who hate it and want an alternative.”31 Yet they refuse to assist 

the women if they wish to return to sex work; “if they go back to prostitution they are 

not allowed to work here. We make that clear…”32 Although this could be justified as 

standard business practice, it also suggests that some organisations produce 

paternalistic assistance that is not genuinely altruistic. Failure to properly understand 

who the women are and what they need produces limited policies and programmes, 

such as psycho-social healing (often religious based), rather than effective economic 

assistance (paying only minimum wage) and so limiting their human rights and 

autonomy. Recognising consent and agency may alter this perception and 

understanding. 

Women are often sensationally portrayed as victims of abduction, or sold 

by ignorant or dispassionate families that incite public fear and intolerance. This fails 

to depict women as political agents and re-enforces the patriarchal concept of female 

inferiority and undermines their autonomy (Vanasapong, 2002; Jeffrey, 2002; 

Sorojjakool, 2013; Kempadoo, 1998, 2005). This in turn influences programmes and 

policies that may be misguided and possibly redundant in targeting the wrong victims 

31 Interview Annie Nightlight 19th November 2015 
32 Ibid 
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etc. By simply accepting a default victim or criminal status of these women, makes 

actual identification of genuine victims and the various stages of trafficking incredibly 

difficult. (ie at risk of being trafficked; current victim of trafficking; have been 

trafficked). Under Thai trafficking law, prostitution is exploitation and so by 

conflating the two issues, it fails to distinguish genuine trafficking cases from potential 

labour rights violations and ignores actual victims in need of rescue (Sorajjakool, 

2013).  

 

 

Conclusion 
Prostitution and sex trafficking are often conflated because it is easier to 

deal with both issues as being their own sole cause and effect: abolishing one will 

eradicate the other. This theory is wrong as it confuses definitions and ignores 

individual women their needs, rights and autonomy. To persist in criminalising 

prostitution denies the women their economic freedom of choice (often due to 

necessity) and leaves them vulnerable to exploitation. To continue in referencing sex 

trafficking as forced prostitution, is sugar-coating the vile and violent crimes of rape, 

torture and imprisonment and allocates a portion of blame onto actual victims. 

Arguably the UN Trafficking Conventions fail to only focus on the 

extreme cases of sex trafficking that involves acts of force, coercion, violence and 

deception and the consequences of which are abusive and slavery-like conditions of 

work. Instead, the Thai Trafficking Act links the Irrelevance of Consent to exploitation 

and could provide a more competent eradication of unacceptable working conditions 

that the trafficking legislation is trying to prevent. However, its inclusion of 

prostitution as a specific form of exploitation, assumes the understanding that sex 

trafficking includes all informal migration for and all forms of, prostitution, whether or 

not it was by choice. It essentially removes the element of consent from women who 

choose to enter into sex work, thereby wrongly conflating sex trafficking with sex 

work. Furthermore, it is in danger of re-focusing any assessment and remedy of 

exploitative conditions in prostitution, to the criminal act of prostitution being 

committed, and so supplants any liability from the managers/owners onto the women. 

By ignoring the concept of consent, it violates the women’s human rights to choose 
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their occupation and their agency as a human being. It also fails to enforce the labour 

rights of those sex workers who although consented to the sex trade, did not consent to 

exploitative conditions of work. The current legislation therefore fails to clearly define 

the difference between the crime of sex trafficking through acts of force, with 

consenting migration of women for the sex trade. In so doing, it fails to protect these 

consenting women from exploitative practices and instead reinforces a removal of 

their human rights and exposes them to becoming exploited further. It also obscures 

the establishing of a correct system for identifying genuine victims of abusive 

trafficking crimes and misappropriates effective policies of rescue and rehabilitation. 
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CHAPTER V 

CONCLUSION – SHOULD CONSENT BE RELEVANT IN 

INTERNATIONAL AND THAI DOMESTIC LAW? 

 
 

The purpose of this research was to firstly examine the concept of consent 

and its implications within a social and legal context both from a Western and Thai 

perspective. Chapter 2 concluded that laws are arguably a reflection of societal needs 

and intentions and vice versa, so if women’s consent and agency are not 

acknowledged or respected in legislation, then this must be a reflection on how women 

are perceived in society. In Western philosophy, consent is regarded as a significant, 

fundamental concept; a human right to self-determination and is reflected in law as a 

crucial evidential element to establish a crime of rape or a harmless act of sex. In 

practice, although women’s consent is becoming more acknowledged and respected by 

authorities without bias as to her credibility as firstly a female and secondly as a 

prostitute, there is still some way to go before this is presumed. The Thai penal codes 

depend not on consent itself but is based more on external circumstances present to 

prove the existence of consent, ie the extent of physical evidence present in a crime 

indicates the absence of consent and vice versa, and an assessment as to whether it is 

deemed a private or public crime. Consent in Thai law is seen then as a variable and 

not a constant as in Western law and excludes factors that determine its existence, its 

presence and therefore its value. Many cases of rape and abuse are therefore not 

reported, nor taken seriously by authorities. 

Secondly, this thesis analysed the concept of ‘consent as irrelevant’ in the 

UN Trafficking Conventions of 1949 and 2000, and noted that consent was considered 

simultaneously relevant and irrelevant by both legal and human rights practitioners. 

The issue over interpretation seems to be a subjective one according to authorities’ 

governmental and social bias, whilst ignoring the best interests of the women and 

female prostitutes it overwhelmingly affects. 
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Thirdly, it explored the implications of consent in Thai legislation. Chapter 

3 considered some pertinent arguments in support of the necessity of consent being 

irrelevant in the UN Trafficking Conventions, but it was ultimately found that to 

question consent on an international platform, re-enforces the acceptability that the 

concept of consent of women is still undermined by states and society and this 

continues to weaken the status of females in society; women’s rights to economic 

choice; freedom of movement and justice in law. This is particularly the situation in 

cases of trafficking that have become wrongly conflated with prostitution and becomes 

enshrined in female sexual morality, obscuring more practical issues such as socio-

economic matters that still need to be tackled pragmatically rather than hysterically. 

Fourthly, it explored the impact on women’s and prostitutes human rights 

in Thailand. Chapter 4 concluded that there were significant social and legal 

implications on the human rights of female sex workers in Thailand. The facts are that 

sex sells, particularly in Thailand, where despite anti-prostitution legislation, the 

criminalized sex industry is deemed to be worth an estimated $4 billion per year and 

contributes to 7% of the kingdoms’ GDP.1 It is also estimated that hundreds of 

thousands of women are trafficked into Thailand’s sex industry every year.2 These 

situations, both from a trafficking and prostitution perspective, are unacceptable and 

alternatives need to be seriously considered. This can only be done if there is a better 

understanding of what the actuality of the situation is and for practical solutions to be 

defined and introduced.  

While the purpose of this thesis is not to promote or encourage sex work, it 

is a conceptual analysis to be used as a tool to explore alternative methods that may 

assist in reducing trafficking for sexual purposes; provide a safe environment for 

female sex workers; and to raise the status of all women globally to ensure their 

human rights and to assess their human needs. What this chapter will assess is whether 

a constructive way for this to be achieved is that consent, and with it the opinion and 

rights of the women affected, should be considered and recognized within the 

paradigms of social and legal changes for the betterment of women and prostitution. 

To date it is clear that in the process of critiquing prostitution and sex trafficking as to 

1 ILO http://www.ilo.org/global/about-the-ilo/media-centre/press-releases/WCMS_007994/lang--
en/index.htm 
2 TIP reports - http://www.state.gov/j/tip/rls/tiprpt/countries/2016/258876.htm 
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their alleged evils, what is consistently being ignored are the women and their legal 

and human rights.  

 

 

In a legal context 
Consent in Western law is pivotal in establishing whether an act of rape 

has occurred as alleged or whether it was consensual sex. It is absolutely crucial 

therefore not just for consent to be proven, but also that the parties involved 

understand what it means to consent to something; ‘To be valid, consent must be 

rational and voluntary, that is, freely given and informed. Consent obtained by duress 

or fraud regarding the nature of the perpetrator’s act is void….’ (Bergelson, 2008, p. 

119) It is not just relevant to criminal law but to all areas of law that involve an 

agreement and therefore the circumstances of how that agreement was achieved. In a 

liberal democratic society this often involves a contract that clarifies what exactly 

those terms are, and if a breach has occurred it is obvious and can be rectified within a 

reliable and dependable judicial system. To be regarded as having that innate right to 

consent and then to confer consent - which can have the power to defeat the criteria of 

an offense being committed - should be absolute. ‘To have a right means to have a 

certain moral status. Consent is a way to change this status unilaterally by transferring 

to another person a claim, privilege, power, or immunity.’ (Bergelson, 2008, p. 112) 

Consent is a human right and can only therefore be deemed as relevant. 

According to the 2000 UN Convention, if all the elements of trafficking 

are established, but principally the ‘means’ then consent is irrelevant. Yet in 

accordance with the general rule of the law, if all the criminal elements are established 

beyond a reasonable doubt, then there is no defense to the crime, but this is still to be 

considered by the court. The concept of the ‘irrelevance of consent’ is then merely 

tautological in that it is just another way of saying there is no defense of consent. Even 

if that is the case, it still does not mean that evidence of consent should be irrelevant, 

as this goes against the principle of justice and fairness. As has been seen from the UN 

report on consent, legal practitioners do accept that consent should be taken into 

consideration for establishing a crime and in sentencing as mitigating circumstances. 

Ignoring it would prove to be democratically and legally disproportionate; “consent 
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should always be at least a partial defense, because it defeats at least one aspect of 

harm, namely violation of rights. A partial justification does not make a wrongful act 

right; it only makes it less wrongful compared to an identical but non-consensual act.” 

(Bergelson, 2008, p. 126). It is important to make clear here that even if consent is 

given, this does not mean that this legitimizes the criminal act nor that it is continuous. 

In terms of trafficking, if a woman consents to being a sex worker, she does not 

necessarily consent to the exploitative terms and conditions she then experiences. If 

these conditions exist, then they need to be assessed, rectified and those responsible 

investigated. Elliot (2015, p. 131) states that “The definition seems to shift the focus 

from the end result of the offence to the nature of the offence: how the end result, that 

is, exploitation was brought about.” By linking “means” to the irrelevance of consent, 

the trafficking convention appears to be emphasizing the method of trafficking over 

and above the resultant exploitative conditions a woman faces at the other end. 

Although both are criminal, surely the latter is worse than the former, as these are then 

the conditions of her existence, rather than just an intermediate act. All aspects and 

conditions surrounding consent and the act of trafficking must be taken into 

consideration when assessing the situation, the extent of harm and determining what 

action is to be taken in the best interests of the women. By drafting in ‘consent is 

irrelevant’ effectively isolates the concept and places it solely within a moralistic 

framework; encourages ethical and moral arguments that obscure the prescribed 

clinical evidential criteria the prosecution is required to establish; blurs the focus of 

harm and with it access to justice.  

Logically, legislation is drafted with the intention to prevent crimes and 

deal with victims and defendants in a fair and just manner. It is common sense to 

presume that in order for this system to be effective, the composition and the 

consequences of the crime must be fully understood so that the definitions are relevant 

and effective. Conversely, if they are not fully understood or ignored, as in consent 

being irrelevant, then legislation drafted is arguably impotent in its ability to protect 

victims and/or attracts liability unreasonably to some alleged offenders, whilst 

ignoring other potential perpetrators. This cannot be in the public interest when 

prosecuting trafficking cases. International human rights law should protect and 

uphold human rights and not encourage their limitation or restriction.  
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Women’s Identity 
Even if a purely legislative approach is taken by way of prevention and 

protection, ignoring consent is a critical flaw. To correctly identify a trafficking victim 

is to establish her circumstances and consent. Conflating sex trafficking with 

prostitution not only ignores consent, but it obscures the over-riding objective of 

proving an element of force and the seriousness of an actual trafficking crime, 

compared to an act of prostitution. Elliot (2015, p. 115), “‘prostitution’ should not be 

used as a euphemism for ‘human trafficking’. Prostitution per se and trafficking for the 

purpose of prostitution are fundamentally different things.” The need to distinguish the 

two is vital in identifying a victim as opposed to a sex worker and the extent of harm 

committed. Neither a consenting sex worker nor a forced victim identify as the other 

and nor should they be determined to be so by legislation; (Lisberg, 2002; Meaker, 

2002) and it questions how many actually genuinely want or need to be rescued 

(Boonchalaksi and Guest, 1994). Having your consent ignored or deemed irrelevant is 

having an identity and consequences enforced upon you that are beyond your control. 

To enact protective policies where authorities are considered better placed to judge 

what women want or need, then these must be justified as it places a huge 

responsibility upon that state to ensure that there are sufficient and competent 

monitoring and accountability frameworks in place. Considering the TIP reports on 

Thailand where authoritative corruption is rife and inextricably linked to sex 

trafficking and prostitution, how can this be a reliable and effective alternative? 

As noted in earlier chapters, opponents of prostitution argue that it is a 

form of exploitation, Jurgen Thomas thinks that the women “will always be exploited, 

even if legal.”3 However proponents of it being termed as a form of labour question 

the vague definition of ‘exploitation’ and whether this can be assigned to all forms of 

work, including sex work. Lisborg (2009) argues that there is a spectrum of 

exploitation that needs to be established to differentiate between trafficking and 

exploitative working conditions, as it is not a homogenous crime. By isolating the 

normative point of consent attributing towards a shift between consenting to victim, 

Jones (2012) argues that consent can expire prior to the onset of fraud etc when 

considering the alternatives and also may still be viable despite these alternatives; 

3 Interview Jurgen Thomas 19th October 2015 
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“evaluation of the effectiveness of an individual's consent must incorporate some 

investigation into the availability of the individual's reasonable alternatives to 

withholding the consent and the circumstances that led the actor to a condition of 

vulnerability and lack of palatable alternatives.” (Jones, 2012, p. 219) To fail to 

recognize consent and investigate the circumstances surrounding each actor’s 

situation, will contribute to the difficulties of victim identification. Acknowledging the 

relevance of consent may therefore contribute to a more valuable and constructive 

prevention and protection policy; whereas ignoring it is a human rights abuse 

(Obataka, 2006). Elliot (2015, p. 127) suggests an additional category for “consensual 

facilitated exploitative migration” that would help distinguish and categorise victims 

and workers, but still errs on the side of caution to presume a lack of consent if in 

doubt. This certainly supports the relevance of consent as a necessary tool for victim 

identity and also to reduce a polarized default presumption of either victim or criminal 

and to acknowledge that there is a spectrum of conditions where many people fall in 

between, created by and based on current and existing legislation. 

In accordance with the ILO Convention No. 29, forced labour is defined as 

“all work or service which is expected from any person under the menace of any 

penalty and for which the said person has not offered himself voluntarily.” Sorajjakool 

(2013) argues that forced labour is similar to but not the same as trafficking. You do 

not need to be trafficked to endure forced labour, but in accordance with the definition 

of trafficking for sex, its scope is far broader and includes women who may have been 

trafficked but are not being forced to work. This embellishes the statistics for women 

purported to be trafficked for sex (Molland, 2014) and potentially negatively 

manipulates the requirements of policy to combat it. As consent is deemed ‘irrelevant’ 

in the Palermo Protocol, it binds the element of force and choice and so ignoring the 

agency of the women involved; artificially inflates the figures; and devises 

programmes that are then forced upon the women who may not desire nor benefit from 

them.  

Furthermore, the importance of economic necessity is not reflected in the 

rehabilitation and assistance programmes (Surtees, 2014). A human rights based 

approach cannot be adopted when the fundamental right of self-determination and the 

right to economic choice are disregarded. A more pragmatic approach towards 
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trafficking is proposed, as there are many reasons why people migrate including 

economic, education, political, financial, conflict, societal or familial pressure. It is 

important to realize that regardless of the reason, it takes a conscious decision to 

acknowledge the problem and to decide on the solution; consent is therefore essential 

to be enabled to do so  (Aoyama, 2009; Sorajjakool, 2013; Mahdavi and Sargent, 

2011). This enforces the fact that many women choose to undertake sex work but are 

then subject to exploitation in relation to labour rights due to poor or non-existent 

labour laws and corrupt implementation. Some migrants expect and receive 

exploitative terms for their labour, but not all exploitation is trafficking and not all 

recruiters are traffickers. “When the level of exploitation becomes severe and involves 

deception and movement, both within and across international borders, then that 

exploitation can be defined as human trafficking…. Despite the risks, there are many 

individuals that have come to Thailand and risked the possibility of this type of 

exploitation.” (Sorajjakool, 2013, p. 33) To determine the difference is consent; there 

is a need to establish how they were recruited; whether abuse or force was used; was 

constraint of freedom of movement present; was there compensation for labour; and 

whether they wish to remain or be rescued. It is therefore the opinion of the women 

questioned determining the circumstances they have to work in being ignored, and not 

necessarily the act itself, that violates human rights.  

 

 

Decriminalise Prostitution 
International human rights standards are clear on the right to work with 

just and favourable conditions4; the right to freedom of movement;5 the right not to be 

arbitrarily arrested or detained6; and that these rights are non derogable7. It is 

imperative to establish the right of women to choose to provide this service and for all 

their human rights to be respected. Although some organisations and advocates are 

rightly concerned as to the level of violence within the industry and the associations 

with drugs and other organized crime, this should not detract from the fact that these 

4 UDHR A23; ICESCR A6 and A7 
5 UDHR A7 
6 ICCPR A9 
7 ICCPR A5 
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women have a voice and they deserve to be heard. The fear is that if you mute one 

group who have the courage to speak up, you automatically silence many others who 

are too afraid. To continue to silence them while simultaneously claiming to be 

defending their rights to be heard is patronizing and harmful to women’s rights, as you 

exclude the very people you profess to protect and defend.  

The ILO report Sex Sector8 has taken a pragmatic approach to prostitution. 

It has recognized that it has become so diverse and widespread that it contributes 

considerably to a state’s GDP. It encompasses women, men and transgender of all 

sexualities, persuasions, preferences and peculiarities. The demand is endless and so it 

seems is the supply. What has also grown is the consternation of the increasing threats 

to moral and societal health, including HIV / AIDS, the continued harsh working 

conditions and violence experienced by the women and their loss of human rights. It is 

perpetually linked to crime including drugs, sexual abuse, theft and corruption, 

including amongst the very authorities meant to protect and serve the public. It is a 

unique sector and therefore requires an open-minded approach and an individual 

application of an appropriate framework to contain and protect the women involved. 

Organisations such as GAATW are very careful to distinguish between consensual sex 

workers, sexual exploitation and those who are trafficked.9 

There is evidence to suggest that many of the women who work as 

prostitutes are indeed consciously choosing to do so and in fact find it an empowering 

and economically sound experience,  (Meaker, 2014; Aoyama, 2009; Lisborg, 2014; 

Buenkaew, 2002; Jeffrey, 2002; Boonchalaksi and Guest, 1994; interview with 

Empower 22nd October 2015); “The agency of prostitute women and their resentment 

of punitive and reformative measures was also slowly becoming clear to women’s 

groups like the FFW.” (Jeffrey, 2002, p. 92)) Yet there is a significant relationship 

between legislation and the social stigma of prostitutes that has a direct negative 

impact on their human rights. Is it right that just because some elements of society 

deem sex for money as immoral, that the women who sell it should suffer the indignity 

of social stigma, ostracisation and criminality? Although Empower does not believe in 

8 SEX SECTOR – ILO 1998 Lim, Lin Lean (ed.) The Sex Sector: The Economic and Social Bases of 

prostitution in Southeast Asia. Geneva, International Labour Office. 
9 More trafficking, less trafficked Working Paper series 2011 http://www.gaatw.org/resources/gaatw-
working-paper-series 
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any form of criminalization which has some merit, as things currently stand, a fairer 

and more justified response would be to share the blame equally between the sex 

worker and her client; Jurgen Thomas says that “men should be criminalized”10 and 

Somchai Homlaor thinks that it is not fair that men are not criminalized as they 

“should be.”11  

Although a pure sexual utopian world is much advocated by anti-

prostitution advocates, Annie Dieselberg thinks that “if someone truly has self respect, 

they do not choose prostitution,”12 this doesn’t provide money, food or shelter. In this 

manufactured world, money matters most and calls for a more realistic and viable 

approach to absorbing a dominant industry to incorporate labour laws and the women 

to imbibe human rights. The ILO Officer commented, “What is it about the 

commodification of women’s work that as long as it is free, then it is acceptable and 

expected, but monetize it, and although it is still expected, it is unacceptable in every 

other way.”13 So sex work seems to enter into a moral and ethical minefield that no 

other service or act experiences.  

To isolate sex workers as being so constricted in their choices to suggest 

that many are forced to become sex workers is disproportionate and inaccurate. 

Instead, Thorbek and Pattanaik (2014) suggest that the economic, political and social 

conditions of sex work should be considered. Arguably the main motive is poverty and 

to attain the basic human rights such as medical care, education and protection, that 

other human beings take for granted. There are three lines of thought: first is 

abolitionist. This is based on essentially two main grounds, that prostitution is a form 

of violence against women and that selling sex is by its very nature demeaning to 

women and shifts the balance of power between the sexes firmly in favour of the male; 

increasing oppression of the female and is based firmly within moral grounds.14 The 

issue with this approach is not that prostitution is a form of violence per se, but more 

that it is a pretext and context for violence against women to be condoned. It is based 

10 Interview Jurgen Thomas 19th October 2015 
11 Interview Somchai Homlaor 23rd February 2016 
12 Interview Annie Dieselberg 19th November 2015 
13 Interview 1st December 2015 
14 Prostitution as violence against women: NGO stonewalling in Beijing and elsewhere J.G Raymond 
1998; Prostitution is not ‘sex work”. Prostitution is a form of violence against women, CATW 2011; 
Ten reasons not to legalise prostitution and a legal response to the demand for prostitution, Janice G. 
Raymond, 2003; http://www.catwinternational.org/Resources  
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within the confines of a criminalised industry where women are solely the criminals 

and due to the lack of structure, protection, and stigma affecting their access to justice, 

encourages egregious and arbitrary acts to be committed against them with impunity. 

The continued criminalization of prostitution exacerbates their oppression; contributes 

to the patriarchal inequality of the sexes, and undermines the women’s agency and 

human rights.  

Although both Jurgen Thomas and Annie Dieselberg, agree that the 

women should be decriminalized, they still support legislation that condemns 

prostitution, purporting that it is wholly exploitative and that there are alternatives 

such as programmes offering alternative skills like sewing and jewellery making etc. 

However, these have been criticized as often only paying minimum wage, have limited 

effects, and with the women being potentially exploited by organisations who profit 

from their products (Shih, 2014). Policies and programmes are purportedly tailored to 

religiously rescue and rehabilitate and not to fund or encourage basic or higher 

education, or redirect to more constructive trades to earn sufficient funds for their 

purposes. 

Contrary to this, both the second and third lines of thought in 

decriminalizing and regulating it based on economic foundations, bring it more in line 

with the basic human rights that are bestowed on others as opposed to being denied 

them through political legislation and police harassment. However, it seems that 

regulation is not the preferred choice. Sunee Chaiyarose says that “prostitution should 

be legal but they should not be made to register.”15 Perhaps tighter regulations should 

be imposed on the places of work and the managers / owners instead. Nightlight in line 

with their view of prostitution as exploitation and violence, do not agree in legalizing 

or regulating it as it would condone the act and make it more acceptable to society 

which would be wholly negative on women’s rights and equality; “you cannot 

normalize something that is destructive and justifies exploitation and abuse of 

women.”16 Jurgen Thomas agrees that to do so would “encourage more women to 

enter into the industry and be exploited.”17 Sunee Chaiyarose considered that Thai 

15 Interview 15th January 2016 
16 Interview 19th November 2015 
17 Interview  Jurgen Thomas 19th October 2015 
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society would oppose it, and Chulasak Kaewkan agreed that it is against Thai culture 

of the “good morals of a woman.”18  

The regulation of prostitution is favoured and exists in some European 

countries, although feminists and policy makers are often unhappy with the issue of 

sex work for example in Amsterdam, however, the power relationships are more 

balanced and society is regarded as more developed; the effect of it contains less 

repugnance on a moral or political forum (Vanaspong, 2002). Additionally as raised 

by Empower, society is not ready for regulated prostitution considering the amount of 

stigma attaching to the profession and to do so would continue to negatively impact on 

their future if they were ever connected with it (much as the stigma of HIV testing was 

until quite recently). According to Sunee Chaiyarose, this idea is still popular with the 

Thai government, however, in a country where there remains a heavy stigma on the 

women in the industry, they are fearful of the repercussions on their current and future 

lives, and those of their family, should they be formally registered.  

There is also the issue of corruption surrounding the industry19 and how 

this may affect business should it be decriminalized or regulated and whether this 

would benefit those involved who already currently enjoy huge rewards at the expense 

of the women’s exploitation; “The police, military, and politicians were well known to 

be involved in running the trade.” (Jeffrey, 2002, p. 74) The argument that even 

regulation or decriminalization would fail to eradicate the criminal element entirely, is 

unfounded as no-one has ever suggested that this would be the case. There is a 

criminal element for every type of regulated work; slavery in the fishing industry; 

corrupt bankers; negligent doctors etc. Instead, it should be “recognized as an industry 

that has an element that can be exploited, as in all other jobs.”20 

Although the issue of dignity and honour may be a persistent criticism of 

prostitution, if the state continues to prohibit or limits consensual behaviour for this 

reason, this suppresses autonomy and freedom of choice. Bergelson (2008) asks 

whether prostitution poses such a threat to society that it still warrants criminal 

sanctions. It could be argued that prostitution is not so egregious in contemporary 

society to continue its criminality. Through decriminalization, it would alleviate the 

18 Interview  Sunee Chaiyarose 15th January 2016; 9th October 2015 
19 Guns, Girls, Gambling, Ganja; Pasuk et al, 1998 
20 Interview Empower 22nd October 2015 
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huge human right abuses the women suffer and would be a step closer to making them 

more acceptable as humans in society. All interviewees agreed that this was an 

important step:  

 

Jurgen Thomas proposes to, “decriminalize women and criminalise 

men”;21 Annie Dieselberg agrees that “women should be 

decriminalized”;22 Empower believes to “decriminalize prostitution 

and would be a step in the right direction towards acceptance of it as 

work and help reduce penalties of sex workers.”23 Piyanut Kotsan also 

believes that  “decriminalization is the best way to protect them.”24 

 

The European Parliament Treaty adoption on Sexual exploitation and 

prostitution and its impact on gender equality 2014, “Stresses that prostituted persons 

should not be criminalised and calls on all Member States to repeal repressive 

legislation against prostituted persons.”25 The World Charter for Prostitutes Rights 

recommends decriminalization and to determine their own working rights. If this was 

implemented, prostitutes are less likely to suffer assault and are more likely to report a 

crime if it does occur (Sullivan, 2007). The NSWP’s 2016 Draft Framework for a UN 

Women Human Rights Affirming Approach to Sex Work in addition to AINSW’s 

Recommendation on UN Women's Approach to Sex Work, Sex Trade, and 

Prostitution of 2016,26 highlights the need to distinguish sex work from trafficking, 

recognize the diversity of the work and the women involved; and the causal link 

between criminalization, stigma and the deleterious effect on their health, economy 

and social inclusion.27 It would be a first step to help improve relations between the 

authorities and the women and encourage co-operation in dealing with criminal 

21 Interview Jurgen Thomas 19th October 2015 
22 Interview Anne Dieselberg 19th November 2015 
23 Interview Empower 22nd October 2015 
24 Interview Piyanut Kotsan 5th April 2016 
25 European Parliament Treaty adoption on Sexual exploitation and prostitution and its impact on gender 
equality 2014 para. 26 
26http://www.nswp.org/sites/nswp.org/files/UN%20Women%20Submission%20on%20Sex%20Work%
2C%20AINSW%20-%202016.pdf 
27 NWSP 2016 
http://www.nswp.org/sites/nswp.org/files/Draft%20Framework%20for%20UN%20Women%2C%20NS
WP%20-%202016.pdf 
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elements of the industry, including trafficked women at risk. The laws should be 

updated to reflect changing societal needs. Without exception, all those interviewed 

agreed that sex workers should be decriminalized due to human rights concerns and 

the blatant exercise of the laws that arbitrarily exploited the women but condoned the 

men. 

In line with the above recommendations there have been continued efforts 

for some time to get sex workers / venues moved away from vice and into the health 

department’s aegis and to also bring the industry within labour laws (Califia, 2000; 

Doezema, 1998, 2000, 2002, 2010; Agustin, 2007) By bringing the workplaces of the 

women that are already legal under the Entertainments Act 1966, imposing 

occupational and workplace regulations on them and therefore transferring the 

responsibility to the owners / managers, is the most constructive way forward. 

Somchai Homlaor agrees in that “women should be protected under the labour law, 

with minimum wage and conditions and should be regarded as an employee, entitled 

to social security and insurance,”28 but this seems unfortunately still some way off. 

These changes would however, allow access to welfare and social care for the women 

and provide them with a respectable place in society. Interestingly Aoyama (2009) 

found that the women’s assessment of whether they were forced or consented, was 

determined by the terms and conditions of work (including freedom of contact) and 

therefore changed in response to these external forces. She also found that how her 

interviewees considered their work was indicative of the social contact they had with 

friends and family. The more contact they had, the happier they were in their work and 

vice versa. This also reflected on their freedom of movement within the work and their 

consent given to continue in the work. This suggests therefore that it is their illegal 

status that affords no protection and leaves sex workers vulnerable to exploitation that 

enslaves them. Decriminalization and reducing stigma are crucial aspects of affording 

them their full human rights. Furthermore, establishing prostitution as a form of work 

would alleviate much exploitation currently suffered and improve societal recognition 

of the industry, whilst maintaining the economic agenda of the government, and re-

directing NGO’s involvement to devising more appropriate assistance programmes. 

28 Interview Somchai Homlaor 3rd December 2016 
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These changes would significantly improve women’s and sex workers’ labour and 

human rights. 

Despite the consistent criticism, sex workers are becoming more organized 

and with their unified voices are calling for their human rights as individuals and legal 

rights as workers to be recognised and respected. They want the ability to pursue their 

own needs including safe working conditions and sufficient and adequate legal 

redress. Certainly there is evidence to confirm that there is a considerable shift in 

support being advocated for prostitutes and the legitimacy of their services and their 

human rights (Truong, 1990; Amnesty International; Empower; SWAN; Scarlett 

alliance, NSWP, GAATW) and is proof that prostitutes do have the ability to consent 

and are advocating for their consent to be recognized and set within a framework of 

legitimate occupation. Prostitution is a unique industry and the only people who are 

knowledgeable about it are the women who work in it. They should be included on all 

matters related to the sex industry, including associated trafficking and immigration 

legislation. Protectionist policies have considerable benefits, but only if used 

appropriately and with the best interests of the people targeted. To create such policies 

without proper consideration or consultation with the very people it is supposed to 

protect is nonsensical and susceptible to abuse, especially if that power is given to 

potentially corrupt authorities.  

 

 

Recommendations 
Sex trafficking is a complex issue made more so by the vague and 

inaccurate definitions of trafficking in the UN Convention; embellished data; 

generalization of the women involved; questionable agendas of the government and 

NGOs involved, including economic, societal and moral indignation affecting their 

judgment. Many if not all these issues could be simplified if consent was recognized; 

it would mean the inclusion of the women’s voice in defining and clarifying labour or 

exploitation; clearer delineation of trafficking and prostitution; statistics would be 

more accurate; and improved ability to identify actual victims.  

The subject of trafficking should perhaps be less emotive and limited to 

being focused on labour laws and rights that reflect societal needs. Perhaps if the issue 
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of gender and morality were removed from legislation and trafficking was made 

asexual, the effects would be more focused on the reality of the situation with attention 

geared towards a more practical approach, rather than protective. Perhaps a more 

pragmatic approach needs to be adopted considering the reality of the socio-economic 

situation faced by the majority of women, particularly in developing countries. 

In obtaining a better understanding of the issues, consent helps create a 

more effective solution. It would also help to re-define the acceptable forms of 

exploitation as labour and the unacceptable as abuse. The International Commission of 

Jurists encourage a more gender perspective to judges to take into consideration the 

facts of every case, particularly sex, gender and employment, so as to avoid 

discrimination of women.29  

Changing the terms currently used such as ‘forced prostitution’, ‘forced 

sex’ or ‘trafficked for sex’ may hint at the seriousness of the crimes suffered by the 

female victims, but are not as strong or have as much of an impact as ‘rape’, ‘slavery’, 

or ‘torture’. If the fractious element of morality is removed and replaced with consent, 

in practicality, prostitution remains a form of economic labour, and sex trafficking that 

is often termed ‘forced prostitution’ - is revealed to be the crime of rape.  Little has 

changed so far in the history of sex trafficking and women’s rights and so if it means 

making policy makers uncomfortable to elicit the change needed, then lets force the 

issue by using language that causes discomfort to everyone that they understand and 

acknowledge.  

Changing the name changes the crime and alters social opinion on how 

they are managed. This would create a simpler and more enforceable method for 

perpetrators to be prosecuted rather than it being maintained and currently condoned 

with impunity by a prejudiced hierarchy, with an element of blame associated with the 

women migrants and female prostitutes. Sex trafficking and prostitution has 

effectively defined Thailand in the international forum and both are an ongoing 

challenge with increasing international pressure. Perhaps with the recognition of 

consent, this would rationalize the issue of trafficking; focus policies in the right 

29 Bangkok General Guidance for Judges on Applying a Gender Perspective in Southeast Asia, 2016 
https://www.icj.org/wp-content/uploads/2016/09/Southest-Asia-Bangkok-Guidance-Advocacy-2016-
ENG.pdf 
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direction and with the most appropriate methods, to create and establish a more 

successful and proactive outcome. 

What seems clear is that legislation cannot be the same for children and 

adult women, and this needs to be reviewed with adult consenting women in mind. 

Trafficking legislation is engendered and so consequently are the victims. Legal 

channels are favoured towards men and so leave little option for women to have to 

choose illegal methods of migration. Illegal immigration exacerbates trafficking and 

this is seen to reflect governments’ inability to protect their borders. They determine 

that this will be combated by increased border controls. With women being 

determined as victims and more vulnerable to being trafficked, women are most easily 

‘identified’ and often prevented from entering, or arrested in the destination country 

and deported and / or placed into a shelter.  

A review of national prostitution, immigration and trafficking laws to 

encourage a freer flow of migration / movement of women into different industries 

and so satisfying the demand for labour and maximizing the economic value of female 

labour, is encouraged. Jurgen Thomas acknowledged a change was needed, including 

“protection policies to allow women work visas while in the shelter; for the women to 

be asked if they wish to be returned to their home country as a ‘victim’ or migrant, 

which have different consequences for them; for both countries involved, not just 

Thailand; MOUs need to be more effective; seized assets from traffickers at the time of 

arrest and not at the conclusion of the case.” Indeed, the establishment of more legal 

channels for migration and so affording protection for them in receiving countries, has 

been advocated by the UN’s Advancement of Women since 1996.30  

It would be advisable to establish educational programmes where sex 

workers and the Thai authorities - including government ministers and police officers, 

meet to discuss how best to achieve and maintain agreed goals. These could include: 

acceptable standards within the industry; place liability for implementation of labour 

laws and occupational health and safety on the employers; reduce exploitation of the 

30 United Nations, Advancement of Women. Traffic in Women and girls. Report of the Secretary-
General. General Assembly Document A/51/309 27 August 1996 (1996) UNIFEM gender fact sheet 2 
Trafficking in Women and Children [Online] Available from: 
http://www4.worldbank.org/afr/ssatp/resources/html/gender-
rg/Source%20%20documents/Issue%20and%20Strategy%20Papers/trafficking/ISTRFK2%20UNIFEM
trafficking%20fact%20sheet.pdf 
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women; help report and identify victims of trafficking and traffickers; and break down 

the pervasive barriers of mistrust, including removing all intrusive and inconclusive 

tests for age. This would improve a mutual understanding and help remove prejudice 

and stigma. 

These recommendations should be adopted at international and national 

levels to recognize consent as a fundamental basic human right and for this to be 

included in all aspects of trafficking and prostitution, within legislation and 

interpretative policies. This would reflect a more human rights based approach and a 

more realistic one that reflects individual women’s circumstances, needs and 

economic choices. “The development of jurisprudence on economic, social and 

cultural rights has not been as progressive as civil and political rights….this is an area 

of concern as some of the key human rights related to trafficking lie within this 

domain.” (Obakata, 2006, p. 175) 

As has been shown in this research, the human rights abuses suffered by 

female sex workers are also an insight onto a more global issue of abuses experienced 

by all migrant women, including restricted freedom of movement and right to work. 

“It is important to refrain from telescoping together the concepts of trafficking and 

illegal migration. At the heart of this distinction is the issue of consent.”31 Relevant 

implications and recommendations for existing and future legislation, policies and 

programmes affecting the women are applicable to outside of Thailand, both 

regionally and globally, and need to be enacted sooner as opposed to later. It is time to 

allow all women to contribute to a fundamental change for the betterment of women’s 

rights and to recognize that sex workers’ rights are human rights. 
 

31 
http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/e29d45a105cd8143802568be0051fcfb/$FILE/G00113
34.pdf 
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Prostitution Act 1960 Thai (Downloads Thai Prostitution Act 1960) and English 

translation. 

 

Section 1  

This Act shall be called the “Suppression of Prostitution Act, B.E. 2503 (1960)”. 

 

Section 2 

This Act shall come into force from the date after its publication in the Government 

Gazette. 

*[รก.2503/89/894/ 1 November 1960] 

 

Section 3  

The Venereal Disease Prevention Act, 127 Rattanakosin Era (1361) shall be repealed. 

 

Section 4  

In the Act, 

 

“Prostitution” means a consensual intercourse, or any other act, or the commission of 

any other act in order to gratify sexual desire of another person in a promiscuous manner 

in return for remuneration, irrespective of whether the person who accepts the act and 

the person who commits the act are of the same sex or not; 

   

“Prostitution establishment” means a place established for prostitution and shall include 

a place used for soliciting or procuring another person for prostitution; 

       

“Service facility” means a business establishment for the remuneration of hospitality, 

food and beverage retailers, or entertainment establishments; 

 

“Welfare Centre” means a place established under this Act; 

        

“the person receiving welfare” means a person whom the Director-General ordered to 

receive rehabilitation or occupational development at the Welfare Centre or both; 
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“Director-General” means the Director-General of the Department of Public Welfare; 

 

“Minister” means the Minister having charge and control of the execution of this Act. 

 

Section 5 

Any person, who, for the purpose of prostitution, commits the following act; 

       (1) contacts, invites, induces, introduces , monitor or importunes a person 

on a street, public areas, or any other place, which is committed openly and shamelessly 

or cause nuisance to the public; 

       (2) wander or monitor the streets or public areas in a manner to which 

constitutes an act of solicitation; 

       (3) assembles for unlawful purposes in a prostitution establishment 

shall be liable to imprisonment for a term not exceeding 3 months or to a fine not 

exceeding 1,000 baht or to both. 

 

Section 6 

Any person committed prostitution in a prostitution establishment shall be liable to 

imprisonment for a term not exceeding 6 months or to a fine not exceeding 2,000 baht 

or to both. 

 

Section 7 

Any person who committed prostitution to another same sex person shall be liable to 

imprisonment for a term not exceeding 6 months or to a fine not exceeding 2,000 baht 

to to both. 

 

Section 8 

Any person who procures any person for prostitution shall be liable to imprisonment for 

a term not exceeding 3 months or to a fine not exceeding 2,000 baht or to both. 

 

Section 9 

Any person who is the owner, supervisor or manager of a prostitution establishment 

shall be liable to imprisonment for a term not exceeding 1 year or to a fine not exceeding 
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4,000 baht or to both. 

 

Section 10 

Any person who is the owner, supervisor or manager of a service facility and consents 

to the act of prostitution in his or her service facility shall be liable to imprisonment for 

a term not exceeding 6 months or to a fine not exceeding 2,000 baht or to both. 

        

Section 11 

In the case where the Court passes a judgment punishing the offender under Section 5, 

Section 6 or Section 7, and deems it appropriate to also treat his or her physical or mental 

condition or occupational training and development or both, the Director-General shall 

have the power to order the discharged offender to receive rehabilitation and 

occupational development at the Welfare Centre for a term not exceeding 1 year from 

the date of release. 

        

Section 12 

The Department of Public Welfare shall establish the Welfare Centre for training and 

occupational development.  

       

Section 13 

With the approval of the Minister, the Director-General shall have the power to prescribe 

rules and occupational regulations to the person receiving welfare. 

The Director-General shall have the power to pass a judgment to punish the person who 

violated the previous paragraph by the following; 

  (1) Detention not exceeding 15 days per sentence or 

  (2) Derogate or reduce the benefits given by the Welfare Centre. 

 

 

Section 14 

In the case the Director-General deems it appropriate to provide training and 

occupational development for the person receiving welfare at an appropriate 

establishment other than the Welfare Centre which is beneficial to the person receiving 
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welfare, the owner of the establishment must consent to his or her employment. The 

Director-General shall have the power to deport he or she for employment at his or her 

establishment. 

 

Section 15 

Any person receiving welfare who escapes from the Welfare Centre or any 

establishment assigned by the Director-General to complete an occupational task under 

Section 14 shall be liable to imprisonment not exceeding 3 months or to a fine not 

exceeding 1,000 baht or to both. 

 

Section 16 

The Director-General shall have the power to release any person receiving welfare from 

the Welfare Centre or any establishment assigned by the Director-General to complete 

an occupational task under Section 14 prior to the release date assigned by the Director-

General under Section 11 when the Director-General deems the person receiving 

welfare has been rehabilitated and unlikely to conduct prostitution again as a result from 

good behaviour, having trustworthy guardian or has been guaranteed employment with 

sufficient income to sustain life. 

 

Section 17 

The Director-General may appoint any provincial governor the power and duties of this 

Act within the provincial authority of the governor. 

The appointment of such power shall be publicised in the Government Gazette. 

 

Section 18 

Minister of the Ministry of Interior shall be in charge of this Act.  

  

Countersigned by 

Marshal S. Thanarat 

Prime Minister  

---------------------------------------------------- 

Remarks:- The enactment of this Act is to supersede the Venereal Disease Prevention 
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Act B.E. 2451 (1908) which had insufficient regulations that could control the act of 

prostitutions in an open and shameful manner or an act of nuisance to the public. 

Moreover, there was no regulations constituting the act of prostitution committed by a 

man which was a revolting act. It was appropriate to repeal the Venereal Disease 

Prevention Act and enact the Suppression of Prostitution Act to limit the inappropriate 

aforementioned acts. 

        Preyanaa/ edit 
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