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SUMMARY:
... Does the right to engage in private, adult, consensual sexual conduct without interven of the government declared in
Lawrence v. Texasinclude the right to buy and sell sex? ... It is this vulnerable position as a potential or constant victim
that still pulls the prostitute between two polarized feminist perspectives. ... Assuming that this is no linguistic accident,
the failure of declaring a fundamental right gives the impression that the Court intended to infer the possibility that a
constitutionally protected fundamental right to sexual privacy could exist, but they were not prepared to state that now.
... Scalia discusses the Court's failure to formally overrule the holding in Bowers that homosexual sodomy is not a
fundamental right. ... To apply this doctrine--which recognizes an "emerging awareness that liberty gives substantial
protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex," --towards a goal
of liberation from sexual(ity) and gender oppression requires a unified social movement to develop such an awareness.
... Only small traces of the feminist movement's goal of liberating women in prostitution are evident in Illinois. ... The
feminist debate was again highlighted with some arguing that decriminalization is a goal championed by white-middle
class academics far removed from the realities of street prostitutes and others arguing that prostitution laws are the
product of paternalistic notions of female sexuality. ...

TEXT:
I. INTRODUCTION

Does the right to engage in private, adult, consensual sexual conduct without interven of the government declared
in Lawrence v. Texas n1 include the right to buy and sell sex?

The short-term answer is probably no, thanks in part to the caveat paragraph of dicta that precedes the holding in
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which Justice Kennedy specifically remarks that Lawrence does not "involve public conduct or prostitution." n2
However, Kennedy also wrote, "as the Constitution endures, persons in every generation can invoke its principles in
their own search for greater freedom." n3 Both a constant ambiguity and an explicitness run throughout the Lawrence
decision, opening discussions about rights to sexual autonomy and providing an opportunity to reinvigorate and unify
movements of sexual liberation. The ambiguity of Lawrence begs the question: What are the boundaries of sexual
freedom in the United States after the Supreme Court's decision in Lawrence v. Texas, and does it create an argument
for decriminalizing voluntary prostitution? n4

This Article will address this question by discussing two predominant feminist theoretical perspectives on
prostitution, generally described as "prostitution-as-work" and "prostitution-as-violence." Next, the Article will review
the majority and dissenting opinions in Lawrence v. Texas and will describe People v. Williams, n5 a recent case from
the Third District of Illinois Appellate Court, in which a defendant unsuccessfully challenged her prostitution conviction
as a violation of her Fourteenth Amendment due process right to engage in adult consensual sex as established in
Lawrence. Using Williams as a prototype, the Article will discuss why the defendant in that case was not
successful--and whether she ultimately could be. Lastly, the Article concludes that Lawrence represents a step towards a
legal recognition of the need to decriminalize prostitution and calls upon long-divided feminists to unite and construe its
inherent ambiguity towards liberating women in prostitution.

II. BACKGROUND

Women working in prostitution are often an invisible or hated class. The criminalized business of prostitution lies
on the fringes of most of the communities where it exists and often in the poorest and most forgotten neighborhoods. It
therefore exists away from the public eye. n6 Prostitution is nonetheless subject to public scrutiny when it finds itself in
the spotlight, and then it is usually viewed as stigmatized immoral behavior. n7 Despite the long history of prostitution
in the United States, n8 the transaction of a woman accepting money for sex falls far outside the scope of perceived
legitimate female sexual behavior. n9 The concept of decriminalizing prostitution therefore threatens to subvert the
binary structures on which dichotomies--such as active versus passive, public versus private, and virgin versus
whore--rely. Within this structure, women who sell sex occupy the disempowered social status of prostitutes, while
men who seek sex with prostitutes remain temporal actors separate from their fixed social status in society. Prostitutes
disrupt deeply archaic notions of virginal femininity and sex as purely monogamous, romantic, and procreative.

The criminal and social status of the prostitute has not comfortably found a niche in identity politics. The changing
politics of the 1960's gave rise to sexual liberation movements and second-wave feminism. Women began to examine
the breadth of gender oppression, gender inequality, and sex discrimination. Sexual outlaws mobilized for civil rights
and sought to counter social stigma and oppression. n10 By the 1970s, many women's rights advocates argued against
decriminalizing prostitution as a system that victimized women n11--a position that alienated many sex workers, often
low-income women of color, from what was a predominately white middle-class movement. n12 In 1973, Margo St.
James organized a group in California called WHO (Whores, Housewives, and Others), which evolved into an
international organization fighting for prostitutes' rights, now called COYOTE (Call Off Your Old Tired Ethics). n13
People on both sides of the debate understand that working in prostitution leaves women vulnerable to violence from
police, pimps, and customers and without any health services, legal protection, or recourse. Prostitution-as-criminal
conduct therefore maintains subjugation of women who are already marginalized by their usual status as poor,
immigrant, or minority women. n14 It is this vulnerable position as a potential or constant victim that still pulls the
prostitute between two polarized feminist perspectives. These two perspectives can be described as prostitute as a
victim of violent male supremacy, prostitute as worker, and sometimes as empowered sexual agent. However, current
and former sex workers and other feminists from both perspectives believe, as a practical matter, that decriminalization
is necessary to liberate and protect women currently working as prostitutes.

A. Prostitution-as-Violence

Advocates who view prostitution as a violent exploitation of women believe that prostitution is a literal expression
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of the violence of male dominance and misogyny that all other women experience metaphorically. Male supremacy
subjugates all women, and prostitution is an explicit illustration of living under male supremacy. Under this theory,
prostitution exists because of a series of variables in women's lives, such as incest, drug addiction, poverty, racism, and
homelessness. n15 The only constant in the prostitution equation is a society of gender inequality in which a woman's
only true possession is her body, which she allows in desperation to be exploited for the satisfaction of men. n16 This
position presumes that prostitution may be entered into voluntarily, but is never a free choice. That is to say, all women
want to leave prostitution but are unable to because of the system of male dominance that preserves the factors that lead
women to prostitution in the first place: rape, abuse, female poverty, and incest. Prostitution is therefore often
characterized as sexual slavery, in which prostitutes are not agents. At best, they are virtually nonexistent in a
phallo-centric society that uses prostitutes to express hatred of the female body, n17 or at worst they are gender "Uncle
Toms" who perpetuate patriarchal values. n18

Proponents of this position argue that the inherent violence suffered by women in prostitution at the hand of male
dominance is a truth silenced by the system itself and obscured by feminists arguing for complete decriminalization of
prostitution. Andrea Dworkin, feminist author and scholar, argues that the prostitute's experience "has been hidden
[because] ... to know it is to come closer to knowing how to undo the system of male dominance that is sitting on top of
all of us." n19 Others also argue that, although the realities of women in prostitution have been hidden, prostitution is
not a private act that the law should protect, but rather is an act of sexual abuse that the state should not sanction. n20

Most of the authors cited herein are united with organizations such as Coalition Against Trafficking in Women
(CATW), Women Hurt in Systems of Prostitution Engaged in Revolt (WHISPER), and others that argue that women
should never be punished for being exploited. These authors support the decriminalization of the sale of sex, with an
ultimate goal of abolishing prostitution by empowering and enabling those women in it to leave. They also generally
advocate maintaining statutes criminalizing the acts of buyers, pimps, and brothels and other sex establishments, while
creating systems to allow women to completely escape prostitution. n21

B. Prostitution-as-Work

Supporters of the prostitution-as-work perspective agree that the criminal justice system as it currently applies to
prostitutes is governed by misogyny and sex discrimination. However, they fundamentally disagree with the
prostitution-as-exploitation theory in several ways. First, they believe that women can and do choose to perform sex
work. n22 Central to this perspective is the description of prostitution as work, not as a violent exploitation of women.
n23 They demand that a woman's choice to enter sex work be respected and afforded the same legal protection as any
other service industry job. n24 Further, the removal of the social stigma around sex work is necessary to achieve
workers' rights protections and economic equality. n25

Prostitution-as-work theorists focus on the choice to enter sex work, and believe that most prostitutes do, in fact,
choose that work. n26 They argue that because street prostitution is the most visible--as opposed to women working in
businesses such as massage parlors, brothels, and escort services--it is therefore the most dominant stereotypical image
of prostitution in the American social consciousness. However, according to recent figures, only 10% to 20% of
prostitutes work on the street. n27 Further, at 40%, women of color represent a disproportionate percentage of street
prostitutes. n28 Some prostitution-as-work theorists have reasoned that because "women of color are more likely to be
socio-economically disadvantaged than their white counterparts ... [they] therefore turn to street prostitution for
immediate economic relief." n29 They also recognize that some women do not choose sex work and do want to leave
it, but they argue that decriminalizing prostitution would help lift this small percentage of women out from under the
oppression of the criminal justice system. n30

Because the emphasis is on workers' rights, these theorists demand the same protections and benefits available to
other legitimate professions, such as the right to organize around issues of health benefits and work conditions. n31
Decriminalization would allow prostitutes to form stronger support networks, unionize, n32 access private health
insurance, n33 and access public benefits such as social security, disability insurance, and worker's compensation. n34
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They also disagree with those who promote the continued prohibition and increased prosecution of buyers of sex
because this would dry up the income source needed for prostitutes' economic advancement and deny prostitutes the full
rights to their work. Further, it undercuts the contention that sex work should not be shameful and women performing it
should not experience further marginalization. n35 Margo St. James has argued that as long as prostitution abolitionists
"work to ... promote prohibition, they abdicate the right to later complain that any sexual liberties, including abortion
and a women's right to control her own body, are also being restricted." n36 Others argue that prostitution is a sexually
liberating and empowering choice because it allows women to reclaim their sexuality n37 and subverts historical fear
and repression of female sexuality. n38

While fundamental perspectives and ultimate goals differ under these two umbrella concepts, generally there exists
a passionate common goal of liberating women in prostitution. They overwhelmingly agree that decriminalization is the
necessary tool towards that goal. A goal of decriminalization can therefore be seen as a first step, requiring otherwise
divided activists and scholars to unite in taking that first step. Lawrence v. Texas may represent the vehicle through
which unity can initially occur. The next section discusses the Lawrence majority and dissenting opinions and People v.
Williams, a case that attempted to apply Lawrence in challenging Illinois's prostitution statute.

III. LAWRENCE AND WILLIAMS

A. Lawrence Majority: The Explicitness and Ambiguity of Sexual Freedom

Lawrence v. Texas overruled the Supreme Court's decision in Bowers v. Hardwick, n39 decided sixteen years
earlier, which upheld a Georgia statute that criminalized sodomy. n40 In doing so, the majority in Lawrence dissected
the Court's decision in Bowers, but it fell short of declaring the right to consensual adult sex a fundamental right--or
even clearly establishing it as a constitutionally protected right. n41

The Lawrence Court rejected the description of the liberty right at issue in Bowers, which was stated as "a
fundamental right [of] homosexuals to engage in sodomy." n42 The Lawrence Court described this articulation of the
liberty interest as demeaning, and it reframed the issue more broadly as "whether the petitioners were free as adults to
engage in the private conduct in the exercise of their liberty under the Due Process Clause of the Fourteenth
Amendment to the Constitution." n43

The Lawrence majority approached this analysis indirectly by rebutting each prong of the Bowers Court's
fundamental rights analysis. After confronting the "deeply rooted" prong of the analysis and finding that sodomy laws
were historically not aimed at consensual homosexual partners, the majority recognized that the broader point in Bowers
was a recognition that homosexuality had long been condemned as immoral. n44 However, the Lawrence Court stated
that the majority's moral code could not dictate the criminal code. n45

The Court also approached the second prong of the fundamental rights analysis indirectly by addressing an
"emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private
lives in matters pertaining to sex." n46 To support the finding of an emerging awareness and a subsequent erosion of
much of the foundation of Bowers's ordered liberty analysis, the Court listed a series of international and domestic
instances where sodomy laws had been ignored or repealed at the time that Bowers was decided. n47 Then the
Lawrence Court noted two post-Bowers decisions that would have weakened its analysis had they been decided at that
time. First, citing Planned Parenthood of Southeastern Pennsylvania v. Casey, decided six years after Bowers, the
Lawrence majority found that the rights to seek autonomy and self-determination are fundamental and must be shared
equally by homosexual and heterosexual people. n48 Second, the court cited Romer v. Evans n49 for the proposition
that laws may not discriminate against homosexuals as a class and that animosity towards homosexual people cannot be
a legitimate state interest. n50

The underlying assumption in Lawrence is that the protections articulated in Casey and Romer--self-autonomy and
freedom from state-sponsored animus, respectively--extend to homosexual people in proper traditional relationships. In

Page 4
9 N.Y. City L. Rev. 161



his reframing of the issue in Lawrence, Justice Kennedy wrote, "[w]hen sexuality finds overt expression in intimate
conduct with another person, the conduct can be but one element in a personal bond that is more enduring." n51 In
applying the liberty at stake in Casey to Lawrence, Kennedy quoted the following passage from the former:

These matters, involving the most intimate and personal choices a person may make in a lifetime,
choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth
Amendment. At the heart of liberty is the right to define one's own concept of existence, of meaning, of
the universe, and of the mystery of human life. Beliefs about these matters could not define the attributes
of personhood were they formed under compulsion of the State. n52

This passage forcefully argues for broad freedoms, but it is interpreted narrowly as applied to homosexual sex, reducing
the scope from the rights of all individuals to individuals in same-sex relationships. Kennedy writes, "[p]ersons in a
homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do." n53 Here, the
language is explicitly limited from the rights of "heterosexual persons" to the rights of "persons in a homosexual
relationship." n54 The argument for bodily integrity then disappears and the privacy issue focuses on the rights of
homosexual people in traditionally recognized relationships--and then only in their bedrooms. n55

Importantly, before the Court explicitly overruled Bowers and invalidated the Texas statute as unconstitutional, the
majority listed a series of circumstances not at issue in Lawrence. These include sex between minors, coerced sex,
prostitution, and gay marriage or civil unions. n56 Finally, the Court states, "[t]heir right to liberty under the Due
Process Clause gives [the petitioners] the full right to engage in their conduct without intervention of the government."
n57 However, in finding the statute unconstitutional, the Supreme Court surprisingly invokes the language of rational
basis review, stating that the statute furthered no legitimate interest that can justify the intrusion into a person's privacy.
n58

The consistent overt language throughout Lawrence of liberty, autonomy, and privacy rights, coupled with the
reiteration by the Court that morality cannot dictate law, contradict the Court's one-sentence failure to expressly declare
adult consensual sex a fundamental right. Assuming that this is no linguistic accident, the failure of declaring a
fundamental right gives the impression that the Court intended to infer the possibility that a constitutionally protected
fundamental right to sexual privacy could exist, but they were not prepared to state that now. n59 The Court could have
easily said that the Texas statute does not even pass rational basis review and therefore strict scrutiny need not be
applied. n60 The noticeable absence of a declaration of a fundamental right to sexual privacy betrays the mounting
expectation of such a formal acknowledgement. This void creates a tension and ambiguity in Lawrence that opens the
possibility of both progressive goals of sexual liberation and self-determination and of conservative regression,
including a possible expansion of the states' ability to regulate sex.

B. Scalia's Dissent: Fear of Revolution and Hope for Regression

This notion of ambiguity fuels conservative and liberal goals alike, and appears to have informed the themes of fear
and hope in Justice Scalia's dissent. Ironically, the dissent begins with the following quote from Casey: "Liberty finds
no refuge in a jurisprudence of doubt." n61 Scalia states that the quote intends to reveal the Court's hypocrisy in its
refusal to overrule Roe in Casey on the grounds of stare decisis doctrine, in contrast to the Court's willingness to
overrule Bowers in Lawrence. n62 However, this quote also conveys another meaning. It implies that the majority
cowered from the opportunity to declare adult consensual sex a fundamental right. Scalia discusses the Court's failure to
formally overrule the holding in Bowers that homosexual sodomy is not a fundamental right. He criticizes the Court's
failure to apply a strict fundamental rights analysis and overrule Bowers on those grounds. The allusion to the majority's
ambivalence sets the stage for this continually implied accusation throughout the opinion n63 and for the future
possibilities it presents.

Scalia's dissent in Lawrence, joined by Justice Thomas and former Chief Justice Rehnquist, concludes that the right
to homosexual sodomy is not fundamental and therefore the Texas statute is valid under a rational basis review--it does
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not deny homosexual defendants equal protection. n64 The dissent serves three purposes and speaks to Lawrence's
ambivalence on these themes: (1) A roadmap to overturning Roe v. Wade n65 following the Lawrence decision; n66
(2) a warning against the possible strategies towards allowing same-sex marriage following the Lawrence decision; n67
and (3) a general caution against a sexual revolution devoid of morality following Lawrence. n68

Justice Scalia's caution against a "massive disruption of the current social order" runs throughout the dissenting
opinion. n69 This suggests that the underlying rationale of the minority opinion is that the structure of American
culture hinges on the need for restraints on sexual freedom and that without such laws there exists the potential for
social chaos. n70 Aside from the strong focus on the possibility that the majority's opinion in Lawrence sets up an
argument for finding same-sex marriage bans unconstitutional, Scalia consistently refers to the possibility of the end of
all laws in which the state regulates the body. Three times he argues that prohibitions on prostitution can now be found
invalid under Lawrence based on the majority's holding that sexual morality cannot be a legitimate state interest. n71

The dissent summarizes an interpretation of the majority opinion as a three-step justification for overruling
precedent: first, whether subsequent decisions have eroded its foundation; second, whether the decision has been subject
to criticism; and third, whether individuals or society as a whole have not relied on the decision. n72 In describing the
third prong of reliance, the dissent rebuts the majority's finding of no societal reliance on Bowers by listing a series of
judicial decisions that did rely on Bowers as precedent. Further, Scalia notes that the Lawrence decision calls into
question the constitutionality of prostitution laws because of the impossibility of distinguishing homosexuality laws
from other morality laws. n73

Next, in moving past the Court's stare decisis analysis, Scalia argues that Bowers was not wrongly decided. He does
so by criticizing the Court's failure to strictly apply the substantive due process and fundamental rights analysis
described in Glucksberg. He begins by stating that the Fourteenth Amendment does not guarantee a right to liberty--it
only provides that the states may not deprive citizens of liberty without due process of law. In an interesting illustration
of this point, Scalia states that prohibitions on prostitution and recreational heroin use both deprive citizens of liberty.
n74 Scalia attacks the majority's use of "an emerging awareness that liberty gives substantial protection to adult persons
in deciding how to conduct their private lives in matters pertaining to sex." n75 He argues that the statement does not
satisfy a historical or fundamental rights analysis and is inherently false because states continue to prosecute adults for
the consensual private adult sexual conduct of prostitution. n76

In 2004, one woman based her appeal of a four-year sentence on a prostitution charge on the premise that Lawrence
v. Texas opens the possibility to decriminalizing prostitution.

C. People v. Williams: Challenging Prostitution Post-Lawrence

In November 2001, while walking the street, Donna Williams accepted an invitation into a car by a man who turned
out to be an undercover police officer. n77 Williams and the man agreed that she would perform oral sex for $ 30. n78
She was then arrested, charged, and convicted of prostitution. n79

The Illinois criminal code defines prostitution as:

Any person who performs, offers or agrees to perform any act of sexual penetration ... for any money,
property, token, object, or article or anything of value, or any touching or fondling of the sex organs of
one person by another person, for any money, property, token, object, or article or anything of value for
the purpose of sexual arousal or gratification commits an act of prostitution. n80

A first-time prostitution charge is classified as a "Class A" misdemeanor n81 and carries a prison sentence of less than
one year. n82 Any subsequent charges elevate the conduct to a "Class 4" felony, n83 which, under Illinois law, carries
a sentence of between one and three years. n84 Williams had prior prostitution convictions and therefore was subject to
sentencing under the "Class 4" felony regulations; Williams was sentenced to four years' imprisonment. n85 It is not
clear from the court's opinion why she received a penalty that exceeds the maximum by one year. It appears, however,
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that she did not challenge this sentence as an abuse of discretion, the standard by which Illinois reviews sentencing
challenges. n86

On appeal, Williams conceded that her conduct violated Illinois state law, but she argued that after Lawrence v.
Texas prostitution, as private sexual conduct between two consenting adults, is constitutionally protected by the Due
Process Clause of the Fourteenth Amendment. n87 Delivering the opinion for the court, Judge Mary K. O'Brien
narrowed the description of the constitutionally protected activity in Lawrence as the "consensual act of sodomy in the
privacy of [the] home." n88 She rejected Williams's argument that the statute prohibits constitutionally protected
conduct by classifying the conduct not as private consensual sex but commercial sex. The court also turned to the
legislative intent of the statute, noting that the drafters clearly distinguished their aim of prohibiting commercial sex
from intruding upon private non-commercial acts. n89

O'Brien analyzed the due process challenge under rational review and ultimately found the law constitutional,
thereby affirming the lower court's holding. n90 The Johnson court cited a 1978 case from the Appellate Court of
Illinois, People v. Johnson, where a woman similarly challenged the Illinois prostitution statute as an infringement on
her constitutionally protected right of privacy. n91 The court articulated the state's interests as "preventing venereal
disease, cutting down prostitution-related crimes of violence and theft, and protecting the integrity and stability of
family life." n92 Here, the court adopted the rationale in Johnson and found that the statute was rationally related to the
state's legitimate interest of protecting public welfare. Therefore, the statute did not violate Williams's constitutional
rights. n93 The court further rejected Williams's reliance on Lawrence by citing that the caveat paragraph of Lawrence
"specifically excluded from its opinion ... acts of prostitution." n94

Below this Article discusses whether Lawrence could be interpreted as overturning prostitution laws. This first
requires a brief discussion on how the lower courts have interpreted and applied Lawrence.

IV. LAWRENCE AND PROSTITUTION

A. Post-Lawrence

In overruling Bowers v. Hardwick, the Lawrence Court explicitly stated that the fundamental right at stake was
incorrectly defined as the right of homosexuals to engage in sodomy. n95 Justice Kennedy reframed the issue before
the court as "whether the petitioners' criminal conviction for adult consensual intimacy in the home violates their vital
interest in liberty and privacy protected by the Due Process Clause of the Fourteenth Amendment," and held that it did.
n96 Despite this explicit language, several state courts have sought to narrow Lawrence by citing the following four
sentences of dicta as the Court's holding:

The present case does not involve minors. It does not involve persons who might be injured or coerced or
who are situated in relationships where consent might not easily be refused. It does not involve public
conduct or prostitution. It does not involve whether the government must give formal recognition to any
relationship that homosexual persons seek to enter. n97

Courts have used this passage to refute parties' attempts to apply Lawrence as precedent to their own cases. It has been
used to support decisions denying homosexuals the right to adopt children; n98 denying an extension of Lawrence's
protection against criminal conviction for private sexual acts, including sodomy, to minors; n99 denying an extension
of the same right in the military context; n100 denying a recognition by the United States of same-sex marriages
formed in Canada; n101 and denying a recognition of same-sex marriage in the United States. n102 All of these cases
expressed a reticence to extend the holding in Lawrence beyond its factual scenario and to declare a constitutionally
protected right to sexual privacy.

In addition to disregarding much of the language and the spirit of Lawrence and interpreting a sentence of dicta as
the holding, these cases have used the inherent ambivalence in Lawrence toward restrictive ends. A case from the
Eleventh Circuit, Williams v. Attorney General of Alabama, serves as another example. n103 In this case, the American
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Civil Liberties Union, on behalf of sellers and buyers of sex toys, challenged an Alabama statute prohibiting
commercial distribution of any device primarily used for sexual stimulation. The court held that there is no
fundamental, substantive due process right of consenting adults to engage in private, intimate sexual conduct. n104
Like the cases mentioned above, the court reasoned that because the Supreme Court failed to apply strict scrutiny in
Lawrence, it also failed to establish a substantive due process right to sexual privacy. n105 It remains to be seen if other
lower courts will interpret this ambivalence more expansively as establishing a constitutionally protected right of
consenting adults to engage in private sexual intimacy, which--despite its holding applying a heightened rational basis
review--is the spirit of the decision.

B. Prostitution as Constitutionally Protected Sex

Lower courts' interpretations of Lawrence have thus far been disheartening. Though Scalia criticizes the majority
for turning Casey's "sweet-mystery-of-life" passage into "the passage that ate the rule of law," n106 Lawrence's caveat
paragraph has swallowed its holding and spirit. The paragraph is classic dictum but is yet to be seen as such. The
Supreme Court in Lawrence set forth a heightened level of review when it characterized the right to sexual privacy as
very important and evoked a combination of rational basis and fundamental rights analyses. The Court explained, "the
State cannot demean [people's] existence or control their destiny by making their private sexual conduct a crime." n107
This suggests that in applying Lawrence as precedent for the protection of sexual privacy, the outcome might turn on
the state's interests. However, subsequent decisions thus far imply that the escape hatch is too tempting for judges to
even apply the heightened level of scrutiny conveyed in Lawrence when a party asserts his or her right to sexual
privacy. Instead, any state interest will suffice.

The Williams court, for example, failed to analyze the defendant's constitutional challenge under the heightened
level of review. When she evoked her constitutionally protected right to sexual freedom, the court should have more
closely scrutinized whether the statute was rationally related to the state's interests. The state's interests included
"preventing venereal disease, cutting down prostitution-related crimes of violence and theft, and protecting the integrity
and stability of family life." n108 Without a more searching review, these interests were quickly found rationally
related to the statute.

The articulated interests described in Williams support the notion that prostitution statutes exemplify male
supremacy and misogyny. Although state goals are veiled in the language of protection of the public welfare, they are in
fact rooted in animus against sex workers. A closer look at these state interests demonstrates that private conduct is
being regulated for the unconstitutional purpose of animus. Many strong arguments for the lack of rationality of
prostitution statutes, as discussed earlier, are ignored. For example, condoms protect from venereal disease more
effectively than a jail cell. Therefore, it seems that the stated goal of preventing venereal disease translates to the
protection of men from contracting venereal diseases from prostitutes. Otherwise, the state would also take measures to
protect the prostitute from the diseased customer who initially infected her. n109 Next, the argument of cutting down
on prostitution-related crime is ultimately one of the goals that feminists expect decriminalization to achieve. In
decriminalization, prostitutes would have a legal recourse for crimes committed against them such as rape, theft, and
violence; thus having a retributive and deterrent effect.

Lastly, the court's affirmation of the state interest in protecting the integrity and stability of family life further
demonstrates its misogynist logic. It suggests a concern that removing the criminal consequences of soliciting a
prostitute would more easily tempt men into infidelity. The court's reasoning that jailing sex workers will protect
families requires these women to bear a burden not equally shared with their married customers. The argument that
jailing a prostitute is justified to protect against a man's unfaithfulness to his wife explicitly lays the blame on prostitutes
for the problems in America's marriages Even if it is true--that the existence of prostitution leads to infidelity--this
concern is clearly a private matter and not an issue of public welfare, further demonstrating the underlying animus. Had
the Williams court done a more searching analysis of the state's articulated interests, the animus prohibited by the
Supreme Court may not have been as easily resolved. n110
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The Williams court's focus on the concerns of buyers of sex and their wives fails to examine the effect of criminal
sanctions for the seller of sex. In her concurring opinion in Lawrence, Justice O'Connor spoke to the significance of
these secondary consequences, including the requirement of registering as a sex offender, the exclusion from various
professions, and the stigma of being branded a criminal. n111 Lawrence holds that "the State cannot demean [people's]
existence or control their destiny by making their private sexual conduct a crime." n112 The same could be true for the
private sexual conduct of buyers and sellers of sex. Until attention focuses on the immediate need for decriminalization,
the hope that courts will apply Lawrence as protecting a right to commercial sex is unrealistic.

V. CONCLUSION

The promise of Lawrence lies in its introduction of an evolving norm. To apply this doctrine--which recognizes an
"emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private
lives in matters pertaining to sex," n113--towards a goal of liberation from sexual(ity) and gender oppression requires a
unified social movement to develop such an awareness. The reasoning in Williams derived from the 1978 case People v.
Johnson, and the social conception of prostitution remains frozen in that time. Therefore, the Williams court may not
have been wrong in applying Johnson as binding authority even after Lawrence.

Just as the Lawrence majority looked to the repeal of sodomy laws by the European courts, the approach of foreign
countries that have legalized or decriminalized prostitution could serve as examples of whether the fears of state
legislatures are justified. n114 However, on a local level, there is little happening in Illinois to support the argument
that there exists an emerging awareness of the need for decriminalization. Only small traces of the feminist movement's
goal of liberating women in prostitution are evident in Illinois. For example, a recent study out of Chicago by the Center
of Impact criticizes the disparate impact prostitution laws have on African-American women. n115 In 2004, a bill
supported by Republican and Democrat senators passed in Illinois allowing prostitution charges to be sealed from
public record. This aimed to encourage people convicted of prostitution to apply for jobs, thereby reducing the
recidivism rate. n116

A recent ballot measure in Berkeley, California, which sought to decrease the police priority of prostitution, may
serve as an example of how the feminist divide can stall any real social movement on this issue. n117 The feminist
debate was again highlighted with some arguing that decriminalization is a goal championed by white-middle class
academics far removed from the realities of street prostitutes and others arguing that prostitution laws are the product of
paternalistic notions of female sexuality. n118

Even with this counter-productive divide, a majority of current and former prostitutes and other feminists agree
that decriminalization is a step towards guaranteeing prostitutes' civil rights and promoting safety and equality for
women. n119 This requires that women's rights activists unite and create a social movement that would awaken the
social conception of the injustice of prostitution statutes. The prostitutes' rights movement is fairly stagnant compared to
the gay rights movement's success in removing the social stigma of homosexuality and the repeal of sodomy laws. n120
This may be attributed in part to the degree of in-fighting amongst the very people who advocate for decriminalization.
The lack of unity stalls any social and political movement and awareness that would perhaps compel courts to follow
the emerging awareness standard set forth in Lawrence, fulfilling the promise for liberation embedded within its
language.

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawSubstantive Due ProcessPrivacyPersonal DecisionsCriminal Law & ProcedureCriminal OffensesSex
CrimesGeneral OverviewFamily LawCohabitationDomestic PartnersGeneral Overview
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